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lt was then the fourth act of the drama, a drama that relates to 











the indian bistery of E cation. : 









Nationalism was in the wake. Austere British educational policies 





. pansion of Indianization—inculcate in the minds of the staunch 
nationalists an education for contemporary English civilisation with 





an encouragement to the decaying Oriental learning. 


That was the time. Time heralded the dawn to shine throug 


lemoirs of those days remain indelifle in letters of 
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- mists. 
by virtue of nobility, philanthropby and valour. The tale may 
Indeed, the voige of a 











myth—bat every word of it is true, 
was the voice of Bengal. 
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A kad tbus having he 
he Syndicate : “The branch of our e acation which stands in 
=. of the most urgent and radical reform is that concerned with the 
` teaching of law for our degree examinations, > as in other  facultses. 












i for professional education. 


The important period i in ie history recorded 
in the country along with national uprisings ‘followec by 7 
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students for degrees in law, itis desirable to establish a University 


Law College to serve as 4 model u. | 

The episodes re-build the course of the drama according to the tune 
they pour in. A patriot rose to the occasion. That a Vice-Chancellor 
would not preside. was itself dramatic. The Rector bad to preside 
for Ashutosh would move before the Senate. lt thas on 21 July, 1908. 
Unanimity confirmed the dream. “T bat the University Law College be 
gestablisbed... aa 


but a living Science in the proper sense of the word.” | 


“Law was neither a trade nora solegin jugglery 


“The University Law College stated functioning from July, 
1909.” i 


“Law was Asbutosb's first love.” 


We love to recall the ideals of that great saint and pledge to 


ourselves to be true to these and realize them in our life. 
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Obituary: 


That when a great man departsa void is created is absolutely true 
in regard to Maulana Abul Kalam Azad. 


A man of “luminous intelligence and mighty intellect,” an uncome 
promising soul, Maulana was a strange mixture of the virtue of the past 
and toleration with the urges of today—a Synthesis. Filled with passions 
for freeing India, faithful in the cult of Islam, a non-interventionist, 


Azad was the right hand of Mahatma Gandhi. 


In the morning `of Feb. 22, 1958, death removed from our midst 
Maulana Abul Kalam Azad, one of India’s illustrious sons. May his 
soul rest in peace. 


When Sir Jadunath Sirkar died in Calcutta on April 20, 1958 at the 
height of shis fife, the world fost one of the greatest contemporary 
historians. 


Though a historian of “absolutely first order” he excelled in many 
other branches to which he made immortal contributions. A great son 
of Bengal, Jadunath believed in intellectual revolution and cultural 
enlightenment and t him a true scholar was a ‘national of the republic 
pf letters’. ` An educationist of extraordinary eminence, he was the 
Vice-Chancellor of the Calcutta University from 1926-28. 


“A historian, Kalhana says, should be like a judge...mind free from 
passion and prejudice while interpreting the past. He might have been 
auticipating Sir Jadunath Sarkar’s life.” 
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“Death cancels everything but trutb, and pa aman of everything 
|*= but genius and ua ° 
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Notes and Views 


Fundamental Disequilibrium: 


The parable ofthe story of civilisation in the present century is a 
seeming paradox. It tells us about a growing colossal confusion in 
human consciousness. 4 


In man's own image, creation and chaos are the two collateral fdrces, 
each acting and reacting upon the other, despite man’s ingenious 
inventiveness and indefatigable search for knowledge. His knowledge is 
an accepted state of morality having concourse to his environs, regulated 
by science. But confusion in intellectual surface benumbs a man to 
discriminate good against evil. 


The world, moreover, is split up into two, each is wild with power, 
conflict and hatred—vain glory. Amid this turmoil, in expectation ofa 
~settlement, a crave for quietitude and peace prevails upon a spirit which . 
is common from Geneva to Bandung. But peace cannot be “purchased 
from the League of Nations”, said Radhakrishnan. Attainment of peace 
requires an honest thinking, an urge from within, as Joad would say, ` 
emancipated from conceptual formalism. Socially speaking, the problems 
of an individual that baffled Plato have given the political thinkers 

unrest throughout the ages, 


Conscious of his “own superior attainment and wisdom” man has 
felt obliged to place his philosophy at the disposal of others. Subjects of 
higher morals than “personal platitudes” are more useful to equanimity 
and peace. That is the problem. We have to remember we should not 
plunge into Kant’s “wide-and stormy ocean, the true home of mirage.” 


Experiments for peace arebeing made through experiments in science. 
They are utter imbecility in humanism as they rapt in obtaining 
apprehension. Summit talks are a formalism, liable to fallible weak- 
nesses in consciousness. For unconscious’ impulses overpower the 
“Consciousness in thrall.’4 i 


On the Summit : 


„When the year 1958 commenced it appeared that the global tension 
would appease, appreciation would sublime the raging instincts. Yet, 
it is absurd for the reader to expect to know what sort of good*would 
ensue from the Summit conference. 


A dispassionate but careful study of the fatest negotiations would 
evince twe things: there seems no apparent difference on the efficacy.. 
of celebrating a Summit conference and secondly, none of the parties 
would discard the project outright. | 


VERSITY COLLEGE OF LAW MAGAZINE 


Ryssia’s anxiety and eagerness to hold Suthmit conference is undere 
standable even to the length of delaying the experiments on NA TO 
missiles, though it capitalizes the present apprehensions of the. Western 
powers about rocket. Should political differences precede the dis- 
armament plan? The problem of the reunification of Germany is 
linked up with creating-an atomefree zone in central Europe. 


‘Nothing flashes upon the gloom that countenanced the interrfational 
affairs of late, Questioned by allies and denounced by Russia, Mr. 
Dulles appears to be a forlorn figure in the international game—that is 
a melancholy comment upon the great personality of Mr. Dulles. 
Summit conference on Foreign Ministers’ level has been outright 
deplored by Kremlin, in which Dulles could be the principal spokesman. 
American policy after Dulles is a policy of “stubborn despair.” There 
are favourable circumstances : to prevent the present drift to war and 
gain the initiative. 


It will be equally delusive to pretend that withRussia fies clear 
the paths of peace. But the present context of crossecurrents forms an 
indelible impression that chances have never been more favours 
able than at any time post War H. Disarmament is the first 
*step to be a first step for world peace. 


Formalism is yet one of the first cardinal measures for a negotia- 
tion. It often fosters dangers by sluggishness implicit in it, without 
bolstering up a spirit for the purpose. Approach has tobe less formal 
to bring an end to the cold war. A startling departure from the 
obstinate foreign policy, a relief amidst tension, the conference has 
its success in certain amount of ‘relative informality’ accompanied by a 
‘clear understanding’ and settled ‘terms of references’. A clarification 
of “Commonsense Statements” meaning precisely as the words 
appear, obtaining in a “logical clarification of thought” will indeed 

° render a true and successful anatomy of peace. 


‘The Two Sisters : 


Yet, formalism is one of the first measures for peace or unity. The 
formalism that heralded the augury of the unity of the two states, 

| Syrią and Egypt, is noteworthy. Even though it seems a paradox, 
especially in an age of mounting craze of the politisians for partition, 
the merger of the two independent states is very much promising, which 
must be viewed at earnestly by the peace-mongers on an “experimental 

° basis”, An absorption of two independent volitions is tertainly of 
ethical importance no less than constitutional. 


` 


`w 
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. Notwithstanding the "fact that the United Arab Republic ,came 
into being as a result of an overwhelming popular support, the Republic 
would be administered by a 17-point Provisional Constitution, which 
envisages a democratic, independent, sovereign republic with suffrage 
for the people. Each of the two regions shall have an Executive 
Council with its ofn President “appointed by a decree of the President 
of the Republic and assisted by Ministers appointed by the President 
of the Republic o. the basis of a recommendation of the Executive 
Council’s President.” President being the executive head of the new 
state, the judiciary would be independent “with no power over them 
save that of law.” 


Esteem is due for the political sagacity and selflessness of the 
peoples of the two states. The two worlds have to obtain lessons from 
the new experiment, without grappling for an intervention into the 
Middle-East vaccum. j 


m + + 


The taleful drama containing democratic episodes is aggravated by 
the Gaullist Government in France. When summoned to form a cabinet, 
De Gaulle is reported to have entreated “like one laying down terms of 
a conquered country.” Six months” suspension of Parliament, allowing 
the Generals’ follower to act arbitrarily is a- tremendous blow to the 
lessons of democracy. The dramatic developments in Algeria; may 
elude to believe that the prospects of war mitigated. Is it not the 
burial of democracy in a country that gave the world a philosophy of 
Liberty, Equality and Fraternity? Gaullist- Government is to revive 
Fascism again. Present measures may be translated to an authoritarjan 
regime. If we go back, historically, we say what Homer said: “Bad 
is the lordship of many: let one be your ruler and master.” Ordeal of 
democracy: is ahead. 


Political Elasticity : ° 


The story of the Belgrade=Amritsar isa prologue to the political 
epistemology before the Indian ideologists. The Amritsar conference 
has disposed a doctrine : not only the attainment of “socialism through 
peateful means,” but also the right go “opposition, —as: opposed to 


Marxist theory of social revolution. The deviation from the éradiz, 


tional concept from which they themselves put forth has been.designed 
for an alignment. with the international politics in synonym with the 
recent squabbles between the Yugoslavs: and the orthodox Kremlin 
communists’on matters of -ideological “revisionalism” when Yogoslavs 

“professed to discern a series - of further pinprick.” bey. P 
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The communist theory, based on Marxist philosophy; is a systemadti= 7 


cally argued philosophy of history that presupposes a distinctive 
social antagonism. The creed of violence is there fundamental and 


‘inherent in the process of revolution. The: dogma stipulates a, condi» 


tion that is conducive, as only means, to gradual evolution of collec- 
tivist co-operativism. The empirical conception of history thus enuncia- 
ted is the archetype of “Sociological Darwinism.” But the new move 
inisiated .by the communist segment. in India is thus am obvious 
departure from their parent philosophy—a polemical philosophy of 


Socialism. But against the perspective of the recent developments in 


the communist world, the reconciliation of humanism with proletarian 
dictatorship deserves an alert but dispassionate study. It has, therefore, 
in the last analysis made the party suspect to the people tó whom 
fraternity, freedom and. equality appear, elusively, a political 
archaeology in the display of powerpolitics. 


Absolved of violence and cogent wary instincts, the communism 
is admitted of by Indian “patronage... Mahatma Gandhi, Nehru, 
Vinobha, it may be recalled, are the staunch advocates of a socialism 
of a noneviolent sort that equilibrates to communism. Though Indian 
congress, already vowed upon. achieving a socialism through peaceful 
means, has yet to liberate itself from politics of nationalised educa- 
tion and culture and indoctrination and regimentation of mind. The 
disparity between ethics and politics.in a widé contradiction is 
obvious as long as perfect ‘social homogeniety’ remains unattained, 
as Bluntchli pointed out ‘moral exigencies’ are governed by different 
‘norms. It may be cited here that Milovan Djilas puts it: “Social 
Democracy and Communism are not only ts two movements; but t two 


worlds.” 


The political enigma as displayed by the Indian communists is an 
argumentum ad hominem. But whether their comrades i in other coun- 
tries would tolerate their admission of right to opposition is disputable 
—that more in Yugoslavia. Whether a free and democratic election as 
practised, in Western Democracies would have’ freed’ Hungary of 
communism remains for study. The dichotomy of truth in this Signifix 
cant concept is manifest in a notable saying by Mao: “Let a hundred 
flowers blossom let a hündred schools of thought contend. “This tebtoric 
is sap to delude us to beljeve in ‘international “competitive cozexistenee”, 


“But a AN in India would proft by the ‘Tsolation! of congress 
from the masses, which is,-true, “corroded from within. “ Socialists also 
join the dinner to fill up the “political yocuum”. for whigh they may 
realise an ideological truce, if possible, but suceess is not independent of 


congress vigil. = 28 Sei ES Bees 
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N In*Re-orientation : ` ° 


“A gloom appears to have enveloped what is known as enthusiasm 


inspirited in the Second Plan. The disheartening featuré of late une 


covered by the Estimates Committee expresses a grave ‘coricern over 
the desirability of the Prime Minister's continuance as headeof the 
commission. The Committee referred to the anomalous position of 
the Plarfning Minister who is neither the Chairman nor the Derufy 
Chairman of the planning Commission. Besides, the Planning Bedy 
has stringently criticised the early lack of control on foreign exchange, 
which indubiously foreshadows the incalculable negligence in the fare 
sightedness of the framers of the plan. While alluding to the Govern 
ment’s inability to appreciate the exegencies consequent upon an 
ineffectual control on foreign exchange committments, the Body 
attributed this continuous drain to the sky-high plan, defence, declining 
exports followed by inclining food imports. 


This dismal picture of realistic life seems as if the smothered 
brilliance in an overcast sky. Since, the complete Indian landscape is 
a din of contrary scenes and objects, and future India cannot be visua~ 
lised by extricating it from the lofty promises embodied in the plan. 
Ten years of independence have unfolded the pages of our unwise 
calculations, in which while politicians hold the rein of the government 
valid counsel from businessmen go unheeded. Added ‘to this is the 
saddest and tragic tale of the discordant music pouring in from the two 
wings of the Body—National Development Council and the Planning 
Commission—which join the symphony with variant notations. Indecision 
synchronises the latent ideological conflicts making inroads into minds 


that renders the entire orchestra ‘out of tune.’ i 


[t is not too early to mend, though pruning should have begun before 
launching. Symptomatically, the chronié deficits in reign trades have 
blatantiy betrayed all the drives for export promotion, drawing down 
the foreign reserves. On the other hand, in the Ar] Economie Confer- 
ence at Nagpur, Prof. Shenoy.. pleaded for the devaluation of Indian 
rupee, which yet remains to be acceptable by other fearned ecoñomists. 
The budgetary policy, as against the classical concept, is now conceived 
of to be the “regulator of a national economy.” , An Economic Survey 
which is indispensable and conducive to India’s welfare should’ be 
embarked upon in the model of Cohen Report. Inspite of differences, 
such discussions “will become meaningful because at long last a come 
mon focus is authoritatively being provided.” While enumerating 
India’s econgmic ailment Mr. C, D. Desmukh mentioned, about E. 
Samson who observed that research itself was a large-industry in the 
U.S. A., antl stressed upon the importance of such researches which 
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may incur a ` “core expenditure” for India. De Vries formula has ‘an 
apt implication in Indian Economy. ` The Plan having been encountered 
by lack of incentives and natural vagaries, food alone threatened with 


‘Sweeping-scourge and in some districts, though vanquished, took a heavy 
= toll. ° 


a A period of intensive development is never immune from intervention. 
India‘has problems of her own. Independence has not bestowed on her 
an unqualified bliss. Ridden with the problem of an unceasing exodus 
from the two wings cut off from the organic unity as an aftermath of 


‘Indias” political independence, India’s large number of these people five 


in hearth and home, though many of them are in acute pains for morsels 
of food. Projects of Dandakaranya, Bettiah or Andaman have been to 
these wretched people adread and awfully unwelcome. Sacrifice be- 
fore gunshells and indefatigable demonstrations have characterised their 
stormstossed hearts. Benevolence and charity to them are gifts of 


God. 


Kashmir, India’s paramount natural gift—Nature’s improvised ardour, 


- a lovable ‘haunt for tourists of the world, has been, as if in shackles, tor- 


mented by the intruders who are invaders. Inspite of its being an unit 
in India’s constitutional integrity, Kashmir is India’s political scrofula. 


“From Graham to the U.N.O, India’s earnestness for amicable and 


peaceful settlement has proved vain and foiled. 


Rea pivot of the whole malaise, the’ new Bengal holds up a picture 
of remorse and dismay. It is so, because; dissected and truncated, the 
new Bengal is no longer a land of rejoice, a settled home for peace and 
happiness. - Worn ‘out -by a number -of chronic, perverse ailments, she 
is torn from within, accentuated by an influx of millions from the sister 
states as an aftermath of so-called political independence, Sheis only 
linked up with its northern counterpart by a slender vein and has, there« 
fore, to breathe i in an unrest susceptible to any brisk discord. 


Llumpaq, and lack af *oppôrtūniiy, E education and 


“bleak future; stark realities and: ‘freak optimism have in alf perturbed the 


hitherto smooth’ current of life,a flow of serenity’ and concord Such 
was the passionate nafration by an “angry young man” in West Bengal 
who relinquished power to syfhbolise ’ writings on the wall’. A problem 
province, that is West Bengal, has been a cause for ‘nightmare’, in as- 
much .as political goals are governed by economic conditions. The 
leaders of public opinion, already heedless to the task of national recons- 
truction, are deplorably polluted in filthy squabbles and unsavoury 
political riddles, Values in clime and culture have undergone devaluas 
tion. i e 


Ni ° 
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The task of our national reconstruction is the biggest task ahead? In 
introspection, Mr. Nehru realised “that only strives for social cohesion 
could materialise national unity. He was distressed to find idealism 


fading, and coarseness and vulgarity enforcing into our fife. Nehru 


ruthlessly criticised ehe excessive preponderance of communalism; caste 
ism and unhealthy racial discrimination which, in an accumulation, would 
endangér the national solidarity and threaten sovereignty, ultimatefy. 
Infinite harm is caused by communalism in India, since it concei¥es 
of community disproportionately. As a phenomenon. of calculable 
national disaster, this sordid sectarianism is a manifestation of prolonged 
social incohesion and cultural immobility. To Nehru, communalism is 
a menace to democracy, a threat to fhe national homogeneity, as it is 
out and out antithesis to democratic ideals. Unique recognition of 
individualism is sacrificed at the altar of some abstraction known after 
communal interest. If orthodox traditionalism is the lifeeblood of come 
munalism, emancipation of the individual is the cardinal principle under- 
lying the practices of democracy. Constitution would answer to that. 


In a plea for cohesion, the dangers implicit in “national unity” and 
“cohesion” should not be ignored, as democracy in India is in its ine 
fancy. For, these ideologies in spite of their cherished ideals are sus- 
ceptible to totalitarianism. Centric administration demands such cohesion 
that fosters totalitarianism. Such political climate is inimical to environs 
to bolster up a spirit of co-operation and pre-condition of democracy. In 
the context of the present drift of Indian administration towards concen- 
tration, Communism in India appears to be strengthening more plainly 
on the textual proposition of elaborate totalitarianism. Communism, 
unlike Communalism which is deeply seated in Indian soil} is antideme- 
cratic. 


It is, therefore, at this crucial stage, inexorable that administration 
should go unintervened as was suggested by Appléby and freed from 
the obnoxious party riddles. In his microscopic analysis, Nehru as an 
optimist of all time has outspokenly ‘stressed upon the indispensability 
of an awareness~’a deeper understanding” —that would heal the 
present split. His assurance to continue as Prime Minister has been, 
as if synonymous with Toynbee’s “Withdrawal and Return.” But 
“opportunity for contact with the aififig nation” islost. Time would 
record how far the shimmering crack is covered up. ` ` Š 


In the other branches of social welfare the problems of India are as 
manifold as they are growing in magnitude. From the stage of co-ops 
erative econdiny to the recent labour episodes, a dismay appears to have 


‘pervaded the kernel of the promises of natioual reconstruction. A 


mefancholy seems to have eclipsed the spirit of eyfifusiasm incarnated 
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in the Second Plan. The Jamshedpur labour has served-a sensational 
touch-upon the “Core” lamentably. The problem is furthermore acces 
lerated by clouds hovering over the docks, while an irresistible claim for 
a living wage by the working journalists go unabated, though with jegiti- 
mate dissertations. Amid this gloom a spark ilfumines by a bold measure 
under the auspices of the central Ministry of Scientific Research to 
enhfmce a scale of remuneration with a view to attracting Indian genius 
abroad. In the pretext of economic misery and cultural dec&dence, 
time will show how much of the Republic is given back to the people. 


Lawyers on Lingua Franca : l 

Conscious of his rights and obligations, everybody pretends to be 
on the alert when confronted witha responsibility —such as one is the 
choice of an official language This is far more evident among the lawe 
years, proud of their contribution to India’s political independence and 


, social changes. In a conference in February, 1958, the West Bengal 


Association of Democratic Lawyers resolved “that the final choice of 
India’s official language be stayed for at feast another 15 years.” It 
further continued that “English might continue to be the official langu- 
age at the centre pending final choice of any other language.” 


# * si * 


CR. Are we tcying to make one religion | a E EN 
“tis a dangerous experiment to try to be more united than 
we are now. 


° - =~ 


Law Teachers Conference 


The Bangalore conference of the law teachers in 1958 is epochal, at 
least at a time when reformation in the Universities is highly talked of. 
The law teachers seem} to be “increasingly critical about law study”, 
says an UNESCO bulletin. Rightly,. Dr: Banerjee, who presided, 
appealed to thé law teachers to be- on their guard against “divine dis- 
content” and to realise the need for socialisation of the legal study. 


As a forum, a Gonfênané of this type bids fair to work well as t 
provides scope for añ exchañge of views on topical problems. In spite 
of its virtues; prospect of a conference is limited to the fallibility by high 
fown-words.- That faw is related to society, centred upon the individual, 
is the latest among the pedagogy. The next conferences, which undoubt- 

"edly promise for reinvigorating law study among the future generations, 
have to examine the causes for growing apathy and suggest means fos 
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"fuller improvement. Research, study and profession should co-osdinate. 
Some suggest a commission to suggest. : 


` 


Indiscreet Autonomy : 
From criticistfi to condemnation is but one step. ' ° 


That the system of educational administration in India is subjget to 
condemnation ‘or criticism) is not new. Ina booklet by Prof. Humayun 
Kabir on Discipline, one among the numerous causes is the “lack of 
leadership” by the Teachers. In an important university in our 
country, in 1913, Henry Sharp asked the teachers to deter from 
exercising “unsettling influences” or the students. This of fate happened 
in Calcutta, as elsewhere, as tools for the purpose. Students’ 
hooliganism have been too much rampant—even, from their audacious 
intervention in the management to the policy matters—~from Osmania 
University to West Bengal School Final. Recent findings on Banares 
Universiry, a representative one, unearthing malevolent recriminations 
between groups, nepotism on regional basis, crime involving a professor, 
are so painful that steps taken seem late, though hopeful. 


For the educator, there is a great task to reeshape the character of 
the students’ behaviour. f ° 


Aim of education is the reformation of character. Neoeclassical 
concept upholds education for democracy. Admittedly, a students’ 
union isa laboratory, where experiments for democratic training 
should begin, a training for life should start. Actual leadership, 
personal equations, social relations would a students’ union afford to 
train, only under the superintendence ofa liberal guide. Ít is time that 
the problem should be heeded to, otherwise national loss is immënse, 


not immune from incalculable disaster. Unwise freedom is detrimental. 
° 


The |. L. I. : 2 


The inauguration of the Indian Law Institute is a*fandmark in 
the Indian history of legal study. Ceremoniously it was inaugurated 
by the President, Dr. Rajendra Prasad who has agreed to become the 
institute’s patron-in=chief. 


° The institute is a semicofficial hyrt high-powered body devoted to 
the cause of feagal education, to “advanced study and research in law 
and its administration with a view to reforming them.” With Sri S. R. 
Das, Chief Justice of India as its head, the institute has Mr. K. M. 
Munshi, former Governor of U. P., as its executive chairman. The 
subjects for research are as many as constitutional, international, admin-* 
istrative and commercial law. The institute organised a seminar on 
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admintstrative law and the relationship between faw courts and executive 
bodjes dealing with administrative law. “A learned treatise on the suba 
ject, which was discussed in the same seminar, appears in this journal. 
The Keralite Offence: ae ` a Gee a ° 

whe Kerala Education Bill which had been a stage for tamul and 
dissension since its initiation, was referred by the President to the 
Supreme Court for its observation. g 


`The emergence of the Bill recorded a trial of seemingly’ unwarranted 
polemical discourses, from scuffle and brawl to constitutional validity. 


The.-wrangle; politically, had Yrifted towards a storm virulent. The 

e proponents. of the Bill contended the constitutional infallibility of the 

Bill -and finally, claimed it -to be within the State’s jurisdiction. The 

opponents, on the- other hand, called the proviso for aid in the Billa 

. misnomer, while there were regimentation,-unallayed fears for Christian 
Schools, infringement of minority rights, as alleged. 


In the end, however, the Supreme Court- placed on record its views, 
stating that-clauses 309), 803) and 9-13 “offended against the constitu- 
"tion. It follows thus: ..... ... (violate) in so far as AnglosIndian edu- 
cational institutions entitled to grant under Article 337 are concerned; 
as regards other minorities not entitled to grant as of right under any 
express provision of the constitution, but are in receipt of aid or desire 
such aid, and also-as regards Anglo-Indian educational institutions is so 
fair as they are receiving aid in excess of what are due to them under 
Article 337 clauses 83) and 9 to 13 do not offend Article 3x1), but 
clause 345), in 80 far as it makes such educational institutions subject 
to clauses 14 and 15, do offend Article 3041), clause 7 (except sub-clause 
1 and 3) which apply only to aided schools and clause 10 in so far as 
„they apply to recognized schools to be established after the said Bill 
° comes into force do not offend Article 301), but clause 3(5) in so far as 
it makes the new schools established after the commencement of the 


Bill subject to clause 20, does offend Article 30(1).” 


On receipt of the Supreme Court's review the Kerala Education 
Minister exalted in rejoice, saying: “On the whole, we may say we 
have won.” The Bill, however, already improved by the State Séect 

Š sees feaves room for modification on the lines of the drawbacks 
pointed ‘out by the Court, to have an-access as.a statute, only if it pro- 
mises, indeed, an unstained genuinity to serve for-an overall change. 


‘A spectacular change visualises a need fora passionate approach 
-And enduring adjustments. The new-born baby is condemned about its 
e 
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crawl. Since its inceptfon, the State is confronted with severe impedi- 
nrents—from opposition to misrule, as alleged. A new education bill 
is reported to be in preparation. In the face of new party ideology, the 
State has to demonstrate its adherence to its promises. In all, time will 
show how far the carol of Kerala is in tune. 


Extra-Constitutionally : | S 
° I : ° 
The much hotly debated Secondary Education Bill, culminating in'a 
prolonged Teacher's strike, evoked an educationist to have recourse tc 
a law court for justice and redress. 


By an Act of 1950, the Board is the appropriate authority to test 
the suitablity of the graduate teachers in the schools receiving grants-in- 
aid, The fundamental issue in the case was whether the Public Service 
Commission, as in this case; or other agencies, not permitted either by 
the statute or by the constitution, could “privately or departmentally 
agree to undertake a work of this kind.” : 


In the noted case under reference, Mira Chatterjee Vs. P. S. C (62, 
C, W. N. 429). P. B. Mukharji, )., held: “The Public Service Commis 
sion is a constitutional body charged with certain constitutional rights? 
duties and obligations.... [he danger of extra-constitutional aspirations 
and trying to perform extra-constitutional function is not to be minimised. 
...Extraeconstitutional affections are proverbially liable to be suspected 
as illicit. Neither the commission nor the Government can afford to 
give occasion for such suspicion.” 


The judgment obviated that the extra-constitutionaJ benevolence is 
much susceptible to constitutional and legal implications. Inspired by 
conspicuous resentment, the stand taken by the oppositionists was 
vindicated by the judgment. ° 


Law of the Sea : ° 
, Geneva isa historic place for conferences on international affairs. 
This year also an international conference on the Law of the Sea held 
at the same place of historic importance, where, the Indian Minister of 
Law Mr. A. K. Sen introduced to the 87 nation assembly a proposal 
sponsored by “India and Mexico on the width of the territorial.sea.” e 
The leader of the dndian delegation had in view the possibility of diver- 
gent views on the conference, but he aimed at achieving a harmony 
between the claims of the smaller nations and those of the big maritime- 
powers. BY a majority the resolution “set the territorial sea for all time 
within a unit of 12 miles,” inconformity with Articles 4 and 5. Article 
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32, tn consonance with the U. N. International Law Commission, main- 
tained the immunity of warships on highseas 


‘Law’s Delays—Judiciary : 


- The last State Law Ministers’ conference groaned up as a landslide 
bg a passionate -and unkind criticism by Mr. Nehru against Judiciary. 
While praising the American lawyers and expressing concerp over the 
sluggish procedure in courts, he condemned our judges as “living in an 
ivory tower.“ ` A criticism of ‘this type is not new. But the problems 
of law’s delays have to bear the brunt of an allied problem of the sepa- 
ration of the Judiciary from the Rxecutive, 


 Now=a-days, in the period of an intensive development, some legis- 
fation are ‘piloted and go justified on the plea of quick development of 
an underdeveloped country. That merit and integrity have been in want 
in matters of codification and drafting’ was observed by the Law Commi- 
ssion. Besides, “the ease and frequency with which proceedings are 
adjourned is a notorious scandal.” In fact, the earnest and only need 


` 


is a “thorough going reform in legal procedure.” 


There is a great need, as emphasised by Mr. Nehru, for a change 
in the “attitude” and endeavour to “expedite” the course of justice. 
A brief comparison of the working status of the Indian judges’ with 
those of American would be appropriately made by an excerption 
from John W. Davis in 1923 Gn course of an address tothe American 
Bar Association) : “Shall we say that when an American stands before 
the court demanding rights given him by the supreme law of the land, 
the court shall be deaf to his appeal ?...” An analogous illustration 
ntay be put herein from the experience of Indian legal delegates who 
visited the U. S. A., who had to answer toa number of embarrassing 
questions: “why every amendment to India’s constitution has tended 
to restrict individual cights, whereas the overwhelming majority of 
U. S. amendments have been designed to confer them.” 


The Judiciary would measure the governmental decrees by yard- 
sticks of law and justice. Its prime requisite is its immunity from criti- 
cism, only when the rule of faw is established. The constitution pro- 
vides for an independent judiciary, but, while detailing the powers of 
the states, paradoxically, makes the centre a repository of all residuary 
powers. A protagonist “of an independent judiciary would at once 
decline the accountability of the judges either to the Government or to 
the Parliament, unless they are elected. The Law Commission has 
been appointed ona term of reference to suggest measures, for reform. 
The Law Ministers’ conference; which inclined leanings against the 
formulary. ‘of administrative tribunals laid impression: “"...that the 
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whole system of government is already weighted in favour of Autho- 
rity.’ A High Court judge of eminence, Mr. G. D. Khosla, while 
pleading fora reformation pointed out: “A better type of judicial 
officer with a more adequate salary will work more efficiently.” 


Certainly, as the Presidential Address to Law teachers conference of 
1958, Bangalore, emphasised, India today requires as much skill 
lawyers as engineers and medical men. The merit of Holmes, or 
Frankfurt gave a trend to the U. S. Legal system to realise Jeffersonian 
constitutional ideals: and the ‘literalistic’ scholasticism of Marshall or 
Taney remain enshrined. But India needs today more than before. 
However, “a prozadministrative bias enight, without curing the law's 
delays, merely add to them some highly questionable law.” The 
disquieting feature as pointed out by the Law commission is that 
“Executive has even less excuse for criticism, because it is sometimes 
a party to making unsuitable judicial appointments.” 


- š w 


The Jurists’ Future: 


A ‘Freedom House’. in the South Calcutta reiterated the gospel of 
“freedom”, and that, essentialy, for the jurists. | 
'- Mr. Marsh, who is the Secy. Genl. of the International Commission 
of Jurists, explained elaborately the aims and ideals of the Commission. 
In these days of social complexities, he rightly pointed out that the 
“purpose of all institutions and legal procedures was to serve man father 
than that man’s end was to serve the State.” He emphasised upon the 
importance of “criticism.” . in the true sense of the term. | 


I < Ja ae | e 
Mr. Marsh cautioned against one phase of recent political develops 
ments which is a seeming paradox in the international, affairs. Suspicion, 
not which undermined international . confidence, about the foreign 


representatives or foreign individuals, and the international law translated ° 


to obtain support from trust, now inadequate to regulate relation between 
States and individuals committed to their charges, are the two potential 
factors which deserve consideration. S 


Mr. Marsh was too enthusiastic to claim the sight to criticism which 
a true international. body requires @> function democratically. - Ít 
undoubtedly may foster possibilities to give rise to ‘frenzy’ between the 
criticized and the critics. Still even about the conspicuous role of the 
U. N. the free world is not free from ambiguity. Optimistically, it 
might be asserted that the Jurists preferred inpartial notions and assessed 
law and order unprejudicially: It is, however, yet to consider from a 
pragmatist point of view how much of the desired end be feasible. “Bias” 
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is q way Chase, a mental phenomenon, nof, always, rid of political >. 
misnomer. 
Z 


r 


Afro-Asian Jurist’s Conference: . 


The 22-members Afro-Asian lawyers conference on ‘Law and. 
peace’ held in Damascus 7-10 Nov, 1957, in conformity with the spirit 
& Bandung Conference resolved as follows : š 


° That nationalisation is a legal right of every state, as ‘a means to 
consolidate national economy, 


That the right of the people being natural and positive to self 
determination, colonialism is ghe negation of the same and, therefore, a 
crime, . 


That military alliance and bases, having aggression as purpose, 
threaten world peace and that the U. N. O. should act to responsibility. 
That the “unequal treaties” cause a diminution of sovereignty of the 
weak and are therefore dangers to peace. 


That positive neutrality in the true conception of modern International 
Law be maintained. 


That the Algerian Struggle for independence be upheld and that the 
U. N. move for the rights of the innocent commons and the population 
of Cyprus: 


That the provisions of the Korean Armistice be fully suei and 
intervention in Vietnam should end. 


That deprivation of nationality, arbitrary. prosecutions, death penalty, 
and discrimitfation on the ground of sex, race, be condemned. 


- The conference dwelt upon the interpretation of aggression and its 


` consequences, Pafestine refiigeess, and resolved to strengthen the rules 


under-Panchs«shila to consolidate world peace, by simultaneous prohi- 


-~ bition of nuclear weapons. 


Arbitrary Inference : : 


From inference to. conclusion is. the logical process—good or bad. 
Perception leads, inéxorably, to discover a fact. Presumption is such 
a factor—with all liabijity—as, of late, has been witnessed in a case at 
Bombay High Court, where factual indentity led to falsify an in- 
ference. Some portions pertaining sec, 178A. of the Sea Customs Act 
in so far as they related to gold, namely, “requiring the possessor of gold 
to prove that the gold was not smuggled,” were declared® ultra-vires of 
Articles 19 (1) (F) (G), of the constitution of India. ` 
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N -In pursuance of the sec 167 (8) of the Sea Customs Act read with 


Sec.'23-A of the Foreign Exchange Regulations Act, the collector, of 
customs issued an order to confiscate 111 tolas of gold from Messrs. 
Ambalal, Omichand and Company, when commodities had been in- 
course of transit from stock to refinery, on a ‘reasonable behalf’, that the 
commodities had been smuggled into India, while, the company “were 
unable tg satisfy the authorities as to legal origin of the gold.” e 


His Lerdship, Mr. Justice K. T Desai held: “...... Further, the 
presumption that the gold was smuggled, unless the contrary was proved 
by the possessor, was not limited in point of time and was not limited to 
persons connected in any way with the import of gold. ......the funda 
mental right of a citizen to hold, acquireeand dispose of gold or to carry 
on trade or business in gold was left for its enforcement to the subjective 
reasonable belief of an officer of the Customs. This was a virtual 
negation of the Fundamental Rights of a citizen guaranteed under Act 


19 (1) (F) (G> of the Constitution.” 


The Sales Tax : 


The “murky legal corners” have once again been exposed by the 
Supreme Court in connextion with the Madras General Sales Tax 
Act, 1947 some provisions of which relating to ‘building materials’ were 
declared ultravires. Similar provisions had been enacted by the States 


of Bihar, Punjab, Mysore, Kerala and Andhra. 


In Madras, Messrs Gannon Dunkerly and Co. were assessed to sales 
tax that included “the value of the materials used by them in the cons= 
truction works”. This procedure was upheld by the Sales tax Appellate 
tribunal. But on the petition by the Company, the Madras High Court 
decided against the State. The State of Madras appealed to the 
Supreme Court, contending that legislative power wa given to “enact 
laws with respect to ‘sale of goods’ by Entry 48 in List H of the seventh 
schedule of the Government of India Act, and with respect, to such 
assessment a Sale, should be construed liberally and not ina narrow and 
techninal sense. The respondent, on the other hand, pleaded that-as the 
term was well recognized, and was one of wide legal import as in Eng- 
land and in India, the state had thereby “exceeded their legislative 


powes”. š 


Examining the meaning of the term “sale” in legal parlance, the 


Supreme Court held? 


sess there is in such an agreement neither a contract to sell the 
materials used in the construction, nor does the property pass therein 
as movables. „Itis, therefore, impossible to maintain that there is impli- 


° , 7 


A 


UNIVERSITY COLLEGE OF LAW MAGAZINE ` 


° 
cit in a building contract a sale of materials as understood in law.” ...“Tn 
a building contract which is, as in the present "case, one entire and indi: 
visiblé—and that is its norm—there is no sale of goods, and not within 
the competence of the provincial legislature, under Entry 48, to impose 


a tax on the supply of the materials used in j such a contract treating it 
as a sale.” 


AY there was conflict of opinions among the High Courts of Nagpur, 
Rajasthan, Mysore and Kerala in favour of the validity and tfose of 
Madras and Hyderabad against, similar provisions in the acts of other 
States will-be affected with the consequence that “no sales tax can be 


levied by these States on similar transactions “ 
i ° 


Company on Democracy: 


_ Democracy is not infrequently exposed to the’ indeliberate use of 
its much advocated ideals made glibly by the Social democrats. 


° Some time April this year, the proceedings of the Lok Sabha had 
an enlivened discourse at the instance of Mr. N. Barucha’s Bill that 
sought to prohibit financial contributions by Companies to political 
parties 


“It may be recalled that in the noted case on the point, “Indian Iron 
and Steel Co, Ltd.” 1957, the judgment drew the legislators, atten- 
tion to the dangers r democracy implicit in the such systems of contri- 
butions to political parties. 


P. B’ Mukheriji, J. observed: 


satis For a steel industry to olaim to contribute to political funds of 
political parties, therefore,. appears to be a remarkable departure from 
the business of production and manufacture of iron and Steel. ........ 
to the cynic it appears’ to bea, plea of the company to have a legal 
sanction to bribe the Government of the day, to induce policies that 
will help the company in its business. 


ee ee To convert “convictions and conscience by money is to 
pervert both democracy and administration.” (61,C.W.N.471) 


Prize Competitions Act:° ° 


, Legal definition is a compact embodiment of exhaustive analysis 
of the terms employed in the Statutes Not infsequently, such 
pedagogy culminates in law's delays; though often may become a 
resort for knave intelligence. In Bombay State Vs. R. M. D. C. case, 
the State against the decision of the High Court preferred to “move the 
Supreme Court; the latter,upheld the state Lotteries and Prize Coma, 
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petition Act of 48 valid. A controversial point therein was to be 
fioted whether ‘trade’, ‘business’ or inter course’ -could bear any, cone 
siderable alignment with the contention put forward by R. M, D C. 
arguing in favour of their trade which-was gambling. As for common 
sense, gambling does not require an exploitation of art, skill or labour 
leading to the success, which is akin to gift, alia, chance and lottery. 


Phe competing words which are expected to’-conform to the €lues 
rendertd by the Board, may in some cases be apt, though the selections 
of such competing words in a number of cases by the Board-seem inapt- 
Art. 19(1) (G) and 310-4. do not provide aroom for. gambling. The 
chief justice observed it: (activities) . encourage a spirit ` of reckless 
propensity for making easy gain by fbt or change, which fead to the loss 
of the hard earned money of the undiscerning and improvident common 
man and thereby lower his standard of living and drive him into a chro= 
nic state of indebtedness and eventually disrupt the peace and happiness 
of his humble home could possibly have been intended by our constitu 


tion makers to be raised to the status of trade, commerce and intercourse ° 


and to be made the subject matter of a fundamental right guaranteed by 
Article 1901) (G).” | 


Backdoor Taxation : I ° 


The standard of living ofthe poor masses, who comprise the Indian 
majority, has been under severe strains due to an exhaustive series of 
taxation. It has already gone beyond a telling description, 


The recent tax measures are alleged to have been designed to pester 
economies. One such measure is the Indian Stamp (Amendment) Bill. 
Among other numerous ‘changes, it seeks to levy a -duty ‘of 10 np, 
“here only one anna is-(was) charged now.” It was pleaded by Mr. BR. 
Bhagat, Dy. Finance Minister, in defense of the Biff, that it was “essene 
tially a rounding-off measure necessitated by the introduction: of the 
decimal coinage.” This cold fogic instantly received a number of 
serious seteback. Mr. N. Pai and Mr. B.R. Singh descfibed the Bill 
as “back door taxation.” Menon, in a tautology, passionately criticised 
it as “very very unfair.” Despite arguments -for consequences, the 
majority—as in modern democracies—serve the Bill in favour. 


© 
Working Journalists : ° 


By an unanimous judgment of the Constitution Bench of the Supreme 
Court the award of the wage board was declared void. The conclusions 
of the court were: “that none of the provisions thereof.is violative of the 
fundamemal rights enshrined in Articles 1X1) A, 19(1) G; 14 and/or 32 
of the constitution except the provisions contained in Sec. 5(1) (A)3 of 
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the imipusied Act which is violative of the fufdamental rights guaranteed r 
under Article 1X1) G and is therefore unconstitutional and should be 

: struck down.” The wage board. completely. ignored the industry’s capa- 
.city to pay, which was “essential under Sec. 9 of the Act It maybe ° 
recalled that in pursuance of the Press Commission “Report of 1954, a 
wage hoard was constituted by the-Governmenf under Sec. 8 of the 
Working Journalists (conditions of service) and Miscellaneous provisions 
Act of 1955, on a term of reference under Sec. 9 of the said Act 


The decisions of the Wagé Board dated 11. 5. 57 were not received 

‘in anew spirit by the employers. On the contrary, the employers 

declined to abide by, resented, and preferred to move the Court challeng~ 

ing the constitutionality of Act ên June 17, 1957. The Supreme Court 

= ~, discharged a ruling on 19. 3. 58. The judgment is read with satisfaction 

by a particular community; but, that the agitations and turbulations 
would yield thereby was a solecism. 


In course of hearing,an explicit controverscy arose on the function 
of the Board. Though .the newspapers contended that the wage board 
was astribunal. for adjudication, the Counsel for the Union Government 
argued that the Board was of a legislative nature. Whatsoever the 
° controversey, even if the Government with or without amendment sets 
up another board, the procedure will be delayed, which will furthermore 
add to the heavier restrospective burden, at a time when imports are 
restricted, domestic consumer industries are growing slow and other ecos 
nomic reasons are in the way. Any way; the negotiation is the only way, 
which has recently ended in Delhi, awaiting solution. Two cons.dera- 
tions ace necessary —to raise the shockingly low wages and the economic 
jndependence which will help the newspaper to retain political indepen- 
dence. Apart from that, present dispute laws need recast, in so far as 
punishment not qnly for non-implementation but for ‘continuance’ of 
the same, is concerned. Financial institutions will have a new field of 
investment if they are prompt to respond. In Japan banking concerns 
are doin? notable jobs in the line. | 
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We are glad to note da this year we have received a few 
. learned speeches for publication in-`-this magazine. The article 
“Inauguration of Seminar on Administrative Law” isan address by 
š e 
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An inspiration. is -adored by the inspired while crossing a “sea of 
troubles’, and when the journey is over the victor plainly speaks in 
vision and looks in admiration to the spring. 


Many things remain untold,as many may escape notice. But, for 
the shartcomings, a resort is taken to what Stevénson said: “I must 
have had some disposition to learn , for P clearzsightedly condemned 
my own performances, | liked doing them deeds but when they 
were done, I could see they were rubbish...... ..” 


* ” LEGAL PRACTICE 


`Dr. RAJENDRA PRASAD, President, Republic of India 


`~ 

When I set up my. legal practice soon 
„after my niece’s marriage I began getting cases 
early enough for a beginner and I became in- 
dependent financially and never had to ask 
for remittances from home. My brother’s 
_ Lifficulties had increased after his daughter’s 
~ marriage and I did not want to add to them. 
Réch litigants did not come to me, but there 
was one exception. Rai Bahadur Harihar- 
prasad Sinha, who knew me and had offered 
help when J wanted to go to England, entrust- 
ed me with the entire legal work in respect 
of his zamindari from the day I started prac- 
tice. The last brief I held as a lawyer 
was also in a big litigation-in which he was 
involved. 


I worked hard and- single-handed in poor 
litigants’ cases. Some of the judges came to 
know me and were pleased with my hand- 
ling of the cases. Some lawyers are in the 
habit of calling on judges but I never did 
so, the only -place where I met them being 
the court room. Sir Lawrénce Jenkins, the 
then Chief Justice, who retired a year after 
I started practising, was so pleased with me 
that when he left Calcutta he presented - me 
with an autographed portrait of himself. Sir 
Asutosh had offered me the professorship in 
the Law College. I had thus reason to feel 
gratified with my success. °. 
. Meanwhile came the announcement, on 
the occasion. of the Coronation in 1911, sepa- 
rating Bihar from Bengal, and in April . 1912 
Bihar became a. separate province. . For some 
time it did not have a separate High Court 
and University. -All-the a of Bihar were 
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‘success of it. 


heard in Calcutta andeits students also sat 
-for the Calcutta University 
.The move for a separate High Court, how- 


examinations. 


ever, started very soon. and the fears that 
this proposal would be shelved because of 
the war with Germany proved groundless. 

My old colleague in the Muzaffarpur 
College, Baidyanath Narayan Sinha, had also 
started practising in the Calcutta High Court 
We became very close friends. 


Baidyanath suggested that we should take 
the M. L. examination. I was fully engrossed in 
my practice and was determined to make a 
I feared that my studies would 
interfere with my work, but I accepted friend’s 
advice and both of us began preparing for 
the éxamination, which was considered to be 
the most difficult of the examinations con- 
ducted by Calcutta University. We had little 
time for study, and I had the additional work 
of teaching in the Law College. Sometimes 
I felt like dropping the whole idea, but 
Baidynath would not let me do it. He kept 
on goading me, reading out books to me like 
a teacher. He said: “You have secured the 
first rank in all examinations from the En- 
trance to the B.A. In the M.A. you failed 
to maintain that rank and in the B.L. you 
have just managed to pass. You can wipe out 
this blot on your otherwise unsullied record . 
only by your appearing for the M.L. examina- 
tion and securing a high rank”. Thanks to 
this logic. and the pains Baidyanath took for 
me, I set about studying earnestly. 

The examination was to come off in 
December 1915. NeVer before had I worked 
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sO HINA for this examination. Added to my 
usual routine, this put such a strain on me 
that I fell seriously ill. I feared that every 
thing Would now go away. Patna was to 
have its separate High Court in March 1916. 
Both of us realised that if we failed to take 
the test while livipg in Calcutta, we would 
never be able to do jt after shifting to Patna. 
This was our last chance. Therefore, we 
stuck to our resolve. 1 recovered from my 
illness, as if by sheer determination. 


For the examination wa managed to get 
some time off by having our cases adjourned. 
Most of our cases were from Bihar and 
they were generally entrusted to judges who 
were likely to be transferred to Patna. All 
of them were kind enough to agree to our 
request. 


After the examunation, we left for Patna, 
where we learnt of our results. We were 
both successful, Baidyanath getting a second 
class and I a first class. I learnt later that 
I had scored very high marks. We were the 
first two Biharis to have passed this exami- 
nation. According to the University rules, 
one could get a Doctorate in Law after 
passing M.L. by submitting a ‘thesis. Both 
of us thought of submitting thesis and, in 
this connection, we consulted Sir Gurudass 
Banerjee in the choice of the subjects. 


I recoliect a number of interesting anec- 
dotes about Calcutta during the early days 
of my practice. At the beginning of my 
career, the manager of a client came to me 
to file an appeal. He desired to emgage a 


. senior counsel, 2nd wanted me to assist the 


counsel. He mentioned the name of a senior 
lawyer who commanded a good practice, and 
used to take up mostly Bihar cases but 
whom I did not know, personally. I felt 
happy at the prospect of working with a 
senior lawyer ef his reputation. 


One evening, having prepared a rough 
draft of the appeal, we went to. that lawyer’s 
residence. Usually he never worked at might 
and liked to finish his work by the evening. 
He was just winding up bis work for the 
day and when the manager, who was already 
known to him, told the lawyer“the purpose 
of his visit, the latter asked him to come 
the next day. Then le inquired whether 
the manager had got the draft of the appeal 
prepared by a junior counsel and the manager 
Teplied in the affirmative, mentioning me as 
the junior counsel. As soon as he heard 
my name, he shouted: “You seem to ‘have 
engaged a funny person as junior counsel 
whose name I have never heard. For aught 
I know, he knows nothing and will not 
prove of any assistance. Everything will 
have to be done by me.” The manager told 
him that the junior counsel was, no doubt, 
a fresher, but at the same time a” brilliant 
man. The lawyer repeated his uncomplimen- ` 
tary remarks about me. There the manager 
pointed to me, sitting there quietly by his 
side, as the junior counsel in question. 
Greatly embarrassed, the counsel uttered: 
“ You should have met me as soon as you 
came. I do not know you. My remarks 
were not meant to disparage you because I 
hardly know yoa. I said so since I felt that 
a fresher was hardly likely to know much 
about this work.” Then he apologised to me. 
I replied that as he did not know me and as, 
undoubtedly, I was a fresher, his remarks 
were quite justified. Arranging to meet him 
the next day, we took leave of him. š 

When, the following day, he saw the ` 
appeal drafted by me, he felt very pleased 
and began to praise me before the other 
lawyers. I came into closer touch with him 
and he was very good to me. His one com- 
plaint was that I was careless about my 


clothes and outward bearing. He disliked 
° / 


A 
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_ this and nevet. ew aduse me to be. 


fastidious in- the matter of dress. . 


I was reluctant then, as I ám ill, ` go 
out of my way to meet any one whom I 
did not know. Although: I had been prac- 
tising for two years- or so, I had not met 
Dr. Rash ehari Ghosh. ` Though I had 
orice won a Case in which he held the brief 
of the opposite party, I had no opportunity 


Sof, meeting him.. `A case from Bihar gave 


me this opportunity. The counsel “on Qur 
side were Rash Bebari Ghosh and Kulwant 
«$abay, who subsequently became a judge of 
the Patna High Court, and on the opposite 
side was Sir S. P. Sinha. 

Senior, barristers and advocates often 
attended court only when they had:to argue 
the case. Having too many cases on hand, 
at the. time of the other side’s arguments 
they were generally preoccupied with cases 
in other courts.. Some. times they could not 
attend even for replying to the arguments, in 
which case, the junior counsel had to attend 
to them. In the case which I.won against 
Sir Rash Behari, our senior counsel was 
preoccupied with another case and I had to 
argue it. ° 

The Gaya case was a complicated one 
in which the arguments of the opposite side 
continued for four days. Sir S. P. Sinha argued 
slowly #nd with great clarity. Being the 
juniormost counsel on our side, it was my 
duty to take notes of the arguments. I was 
quick in writing, a habit which I acquired 
early in life and which I further improved 
in my college days when-I used te take down 
full notes of Professor Percival, a fast speaker, 
and of ‘the lebtures in the Dawn Society. I 
had, therefore, taken full notes of Sir S. P. 
Sinha’s arguments.. 


The next day I went to Sir Rash Behari’s 
house’ with these elaborate notes. While he 
was scanning them. 


I felt nervous as to 


what his reaction would be, A tempera- 


mental man; - he was often cross with hise = 


juniors in whom he could not tolerate any 
slackness. His juniors were, therefore, always 
in panic whea they faced him. Even judges 
knew this weakness of his. Sometimes he 
would throw a book or paper he would be 
reading in the court ata junior. Therefore, 
when I was watching him with a fear, he 


‘looked upon from the notes and asked me 


who had prepared them. Thinking that 
they were not to his satisfaction, I could not 
get myself to reply to him. But Kulwant 
Sahay. who was also there, said that the 
notes. were mine. Then Sir Rash Behari 
asked me: “Since when have you been 
working? I do not know you at all.” Now 
I was convinced that I had committed some 
blunder and was speechless. Again Kul- 
want Sahay replied that I had started work 
only recently. My relief could be imagined 
when Sir Rash Behari, far from feeling 
angry, patted me on my back and said the 
notes were excellent. Kulwant Sahay inter- 
vened to speak of my good academic record: 
Rash Behari Ghosh was obviously very 
pleased and said: “If you put m hard work 
like this, you will go far.” 

After this whenever I had to work with 
Sir Rash Behari, he always relied on my 
notes and made the fullest use of them. I 
was the witness of his anger at a lawyer in 
this very case. Once while going through 
the notes, he enquired if there was any evi- 
dence on record in support of a particular 
contention. I kept quiet, but the advocate 
from Gaya, who had worked in the case in 
the lower court also, replied that there was 
none. Sir Rash Behari Ghosh said it could 
not be so since Sir S. P. Sinha had averred 
that there was such gvidence. He then asked 
the Gaya advocate to go through the papers 
again and tell him the next «lay. But the 
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e TA Gaya lawyer gave the same 


» «reply. Rash Behari, who had himself studied 


the pagers and made certain marginal notes, 
lost his temper and threw away his notes. 
saying. “How can I rely on your notes in 
future?” After showing him his own mar- 
ginal notes, Sir Rash Behari made some very 
harsh remarks. I could not help feeling 
gratified that no such mistakes had been 
committed by me. | 

After the M.L. examination, before I re- 
turned to Patna, I had a small but compli- 
cated case which I had got to argue before 
two judges, both of whom were to be later 


transferred to Patna, and which I won. The 


judges were well impressed. When they came 
to Patna they praised me highly to others 
and said that the advocates coming to Patna 
from Calcutta were very promising and 


would be able to hold their own against . 


senior local lawyers. 


In a second appeal, only legal arguments 
are permissible. Facts of the case as found 
.by the lower court have to be taken for 
granted. Only minor cases came in second 
appeal. In Calcutta, I got mostly second 
appeals of poor clients. I had to be well up 
in law to be able to argue on legal points 


in such appeals. I had made it a rule never 
to accept a case unless I was fully satigfied 
that the lower court’s decision was wrong in 
law and I could hope to get it reversed by 
the High Court. Therefore. I won most of 
my second appeals. 


gi 
Further, in second appeals, there is a short 
preliminary hearing before. the court is satis- 
fied that there has been a mistake of law which 


provides a basis for argument, and after whieh “ 


it admits and issues notices to the other: side to 
be present. The Registrar of the Patna High 


Court, who was not well up in law and whe- 


was authorised to put up cases for hearing 
by the judges if he thought there was a case 
for admission, used to reject many of my 
appeals at the preliminary stage. But under 
rules his rejection was not final and he had 
to refer it to the judges for final orders. 


Many of my appeals went up to thg judges ` 


in this manner and nearly all of them were 
admitted by them. The two judges referred 
to above perhaps did not even go through 
the papers put up by me. I also saw that 
cases which I declined to take up because 
of some inherent weakness in them were lost 
in the court when pat up there by other 
lawyers. 


I realized that the true function of a lawyer was to unite ° 


parties riven asunder. 


e — Gandhi, M. K. 
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THE LEGAL EDUCATION 


A NOTE: 


By 


° Principal P. N. BANERJEE, M.A., B.L., D.LITT., LL.D., BAR-AT-LAW, 
| f VIDYA-VACHASPATI. 


One of the greatest sons of India in the 
course of. his: speeches said that India re- 
quired thousands of doctors and thousands of: 
engineers; but he did not want lawyers. 
Lawyers are not, in the language of the 
mediaeval Popes of Rome,’ “a pestiferous 
brood—fit to be trampled upon”. Law is 


country of the world, 


sometimes described as that patient and’. 


noble animal—the donkey. Does history 
serve me right when I recall to my memory 
that one of the greatest sons of man, in 
whose faith millions today livé and die, rode 
on this noble animal or perhaps his cousin 
e in his last journey to` aes 


Law must régulate and govern the pattern 
of society. Ehrlich was perhaps right when 
he said “The centre bf gravity of legal deve- 
lopment lies not in legislation nor in juristic 
science nor in judicial discussion but- in 
society itself.” The study of law is essential 
to our’ legislators.. We live in India under 
the rule of law reflected in our Parliaments. 


. The number of. members of our Parliaments 


in India is more than four thousand. : The 


° number of graduates in law: who pass out of 


the portals of the wniversitieS of India is 
about. six thousand. The study, of faw is 
essential to advocates and pleaders who ap- 
pear before the courts of Jaw. Whether the 
courts of law are calculated to exist for the 
protection. or the delimitation of interests, our 
judges and magistrates. must have firm grasp 
over the fundamentals of law., Law is essen- 


lial to our engineers, doctors, our sociologists, 
our economists. Miraglia was right when he 
stated that positive law, jurisprudence, legal 
sociology, philosophy of law constitute an 
ascending series. Law is absolutely essential 
to the numerous state officials in every 
India not excepted. 
One of the fundamental principles of English 
Jurisprudence is ignorantia legis nonexcisat— 
ignorance of law is no excuse. Therefore. 
every private citizen must have some know- 
ledge of law which regulates and governs 
his every-day life. 


In India of today which has passed 
through or is even now passing through, the 
revolutionary political, economical and social 
upheaval, the-study and the dissemination of 
law is ‘of the greatest interest. For cen- 
turies, religion was a solid bond which bound 
together man in his diverse manifestations 
of will, interest and want. Our ancient 
dhamma stood for law. Our ancient system 
of law rested upon religion, upon dhamma. 
Rightly or wrongly, modern India has adopted 
two dogmas—(1) That we are out to esta- 
blish in India a socialistic, pattern of society, 
(2), that our state is not a theocracy. It 19 


not dominated by religion, but it is essen- 


tially a secular state. If democracy has to 
function in India. ‘and India is the biggest 
democratic countfy in the world, if reli- 
gion has to be renovated to suit the social — 
conditions which the impact of civilisation 


` 


b 
and the Wewelopment of science has °been 
„Producing, law arid dhamma must combine. 


They would have a joyous appeal to the 


minds of our fellow countrymen and to our 
‘fellow countrywomen and will bring them 
to reason. 
the age of chivalry has gone for ever never 
to return. Can we now say—“by faith and 
faith alone embrace believing where we 
cannot prove’? A sense of realisation of 
duties, a sense of appreciation of corporate 
civic good is essential- if India has to main- 
tain her independence and if she desires to 
hold her head high amongst the nations of 
the world. To give minor illustrations, when 
thousands of passangers travel in railway 
compartments without tickets, when thousands 
of people indulge in racke-teering and black- 
marketting, when thousands of people de- 
monstrate their anger and their annoyance at 
the agents of their own state for slight in- 
conveniences. when there are political parties 
who do not subscribe to the view that the 
Indian Constitution is the supreme instru- 
ment of government in this country, which 
must have an irresistible appeal to every 
loyal citizen, one understands fully the utility 
of the permeation of a sense of law in the 
body politic which enjoins both rights and 
duties amongst the people of our country. 


When I come to the concrete from the 
absolute, I am inclined to ask—what is the 
aim, what is the object, what is the function 
of the study of law? Is it merely minting 
money by success in the legal profession or 
should the study of law be directed also 
towards a scientific® study? In other words, 
should law be regarded as one of the greatest 
social sciences of the world? ° 


The tendency in the medical world as also 
in the engineering world is to upgrade pro- 
fessional life.” Similarly in the case of law, 
we should have, ¢f possible, the same status 
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Perhaps the age of faith like 


“What would be 


U 


° 
for all lawyers with same gualifeations. In 
other words I plead before this .conference 
for the establishment of a uniform system in 
the legal profession. 


Law teachers in India suffer from “divine 
discontent” in regard to both as to aims and 
methods of the teaching of law. I ask you 
with all the seriousness that I ca command 
—what are the aims or functions of the 
teaching of law in India? 
alone be directed towards purely the practi- 
cal aspects of law, viz. should it try to realise 
only professional! aims or should such teach- 
ing of law combine practical and professional 
aims with theoretical or scientific purposes?* 
the characteristics of the 
teachings of Jaw for practical purposes? 
Would it aim merely to train students for 
the practice of law in a state and therefore 
should it confine itself only to the study of 
national law of that state or should it direct 
its attention also to problems involving the 
application of national law? That is to say. 
should it attempt to solve concrete cases in 
the light of the general state of the rules of 
national law? In other words, should the 
teaching of law be deductive in character? 
The observations of Professor Eisenmann 
deserve special consideration: - 

“To have a scientific knowledge of law, 
to know law in tbe full philosophical mean- 
ing of the term, one needs—or would need 
to have a complete knowledge of it. ‘Le. an 


Should teaching: 


intellectual‘ grasp of every variety of element . 


and phenomenon, problem and relationship 
that is connected with or has any bearing on 
law and must be taken into account by the 
scientific—in the end result, general theory 
of law. Law is, in the first place, a specific 
reality—a realm or kingdom, as it were. 
When we say Jaw’, when we speak of ‘law’, 
we should think not of any one legal system, 
such as the law of one particular state, but 
of all the legal systems—present, past and, 


~ 
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we might ` most say, future—of. all social - 
and. especially, political groups, likewise 
present, past and future To put it ‘more 
abstractly, law is the whole field of what is 
‘Juridical’. ° 

Three great methods are pursued in the 
advanced “countries of the-world to achieve 
this aim. “One is, what is euphemistically 
called the “Socratic Method’. Secondly, the 
“British Tutorial System, and Thirdly, the 
““Continental Lecture System’. The teaching 
of law in countries like England, the United 
— States of America, France and India, is based 
~~ upon either one of these methods or a com- 
bination of these methods. England en- 
courages the system of lectures. It also 
organises students into small tutorial groups. 
The U.S.A. relies more on the system of 
‘Case Method’. According to the teachers 
of law schools attached to the majority of the 
universities in the United States of America 
such methods are calculated to enhance the 
individual initiative of advanced law students. 


: France places great emphasis upon the lec- 


ture system. In India our schools of law 
rely upon the lecture system more than the 
tutorial system and the case method system. 
In some* universities in India, we have law 
schools which encourage the tutorial system, 
as for example Lucknow and to a limited 
extent the University College of Law, Cal- 
cutta. Calcutia University encourages student 
enterprise and initiative by the holding of 


‘“moot-courts. Some of the schools of law 
„bave legal journals. 


The main purposes of this study will 
equip the students for a professional life. 
, Secondly, itewill acquaint him with the funda- 
° mentals . of the theory and the philosophy of 
law, conflict of laws, Public International 
law. Thirdly, it will help the students con- 
cerned to deal with his own private affairs 


both as a citizen of India and 'as a business 


P 
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“man, The more our socialisti? patern of 


society is-in active operation the more legis- — 


lation we are bound to have in futyre. More 
legislation means more codification, interpre- 
tation, more flexible application of law. 

The conclusions of the Cambridge Sympo- 
sium on the object of law held in July 1952 
are interesting reading. _ The discussion cen- 
tred round the following matters: “(1) The 
system of law -obtaining in the country con- 
cerned, considered as a whole and treated 
scientifically, that-is to say: (a) The main 


, branches of public and private law, includ- 


ing penal law and private international law. 
(b) The history of public and private law, or 
at least a broad outline of the development 
of these two branches of law. (c) Public 
international Jaw. (2) Social basis oi the laws, 
to enable students to fit legal phenamena into 
their proper place among social phénomena 
(Rudiments of general sociology and politico- 
legal sociology). (3) Rudiments of foreign 
systems of law and use of the comparative 
method (comparative law) in the study of 
the national system of law. (4) Introduction 
to the philosophy and general theory of law, 
to develop the students capacity for inde- 
pendent thought and his critical faculty. 
(5) Economic basies of the law, to help 
students to understand how legal institutions 
and rules are determined by economic doct- 
rines, organization and machinery and provide 
the background to economic phenomena.” 
In India, our law teachers do not enjoy or 
did not as a rule enjoy the quality or status 
or salaries and emoluments with the teachers 
in the other domains of knowledge like 
science or humanities. This is due to the 
fact that many of our teachers of law 
are professional men and they are regard- 
ed as mere parptimers. If the aim and 
objective of law teaching in India is en- 
couragement of research # law and not 


` 
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merely equYpment of students for a career 
im the profession, we have to have in future 
whole-time teachers who must enjoy the same 
salary, the same emoluments and the same 
status as other whole-time teachers in the 
Faculties other than law. 

There is another “important question—the 
question of the test. to be applied in regard 
to. the qualifications of our law students. 


Such qualifications are assessed on the result, 


of examinations. .I am personally opposed 
to the system of examinations which is of 
universal application today. In the course of 


You can not teach a man anything; you can only help him 


to find it within himself. 
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my address at Nagpur five yedrs ago to a 
learned audience composed of #4eachers of 
India, I sopke against the system of exami- 
nation as thoroughly mechanical, artificial, 
soul-killing. You decide .for yourselves 
whether your law cxaminations will conform 
to the time-honoured methods, viz? of having 
a written test or an oral test. *Decide for 


yourselves whether that test will also include . 


the result of your record of the daily con- 
tact between the master and the pupil. The 
Uni&d States of America encourages such 
results. India is yet lagging behind. 


: —Galileo. 


Inauguration of Seminar on Administrative ‘Law 


By 


THE HOoN'BLE MR. Justice S. R. Das j 


CHIEF JUSTICE OF INDIA. 


. On behalf of the Indian Law Institute I 
have great pleasure in extending a hearty 
welcome to all who have assembled here to 
<=parñcipate in this Seminar held under the 
auspicies of the Indian Law Institute. We are 
folturate in that Prof. Lawrence F. Ebb of 
the Stanford: University and Prof. Clark 
Byse of Pennsylvania University are here and 
taking active part in the discussions at this 
Seminar. It is through the good offices 
of the Ford Foundation that we have had 
this advantage of having in our midst these 
two very eminent professors who will give 
us the benefit of their views on Comparative 
¿Administrative Law a. subject which is of very 
great ` importance to any modern State. 
This is, however, not the only advantage we 
have had from the Ford Foundation. From 
the very iñception of our Institute, we have 
` had the benefit of the advice and guidance 
of Dr. Douglas Ensminger,° the Representa- 
tive of, the Ford Foundation in India and 
of Prof. H. C. L., Merillat. Both of them 
have taken keen interest in the formation of 
our Institute and have secured for us, for the 
present, a generous grant from the Ford 
Foundation for meeting the preliminary ex- 
penses to enable the Institute to start func- 
tioning, The, Government of India have also 
come to our aid and already made handsome 


grant. 


A-few months back the ‘Stanford Law 
School held a Seminar at California. Shri C. 
B. Agarwalla. formerly a Judge of the Allaha; 
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bad High Court, Mr. Justice P. B. Mukharji 


‘Sr S. M. Sikri, the Advocate General of 


the Punjab as the Institute's nominee, Sar- 
vashri G. N. Joshi and P. K. Tripathi went 
to Stanford and took part in that Seminar. 
The good work that was done at that Seminar 
is collected in a volume which is now available 
to us. It will be seen that much groundwork 
has been done and recommendations were 
made as to the lines on which research work 
should. be done in different branches of the 
Administrative Law. 


At the present Seminar arranged by the 
Indian -Law Institute the subject chosen is 
also administrative Law. Apart from the 
fact that this branch of the law is of the 
utmost importance to us, there is, in choosing 
that subject for discussion here. the idea of 
taking advantage of the work that had al- 
ready been at Stanford. There need be no 
duplication of the same work. The lines on 
which research work is to be carried on 
have already been chalked out and there is a 
suggestion—I think a valid one—that you 
should at this Seminar take up the actual 
research work, if possible. 

To us who have been byought up on the 
traditions of the Anglo-Saxon system of juris- ° 
prudence and nurtured on the basic ideal of 
the rule of law, the idea of administrative. 
law and administrative tribunals appears to be 
odious. But we hve to adjust ourselves to 
the needs of modern times. In the early 
stages of society the necessity for Jaw was 





*primitive rule of the jungle.” m ses days 
there Was ample elbow room for all and 
chances of clash and conflict were fewer. But 
as society grew, population increased men’s 
ideas as to their mutual relationship and their 
relationship with the §tate“ underwent changes. 
Necessity for more elaborate laws was felt 
progressively. Common Law had to be sup- 
plemented by Statute Laws and a more ela- 
borate system of courts had to be devised to 
administer them. ¿Then in modern times men 
conceived the notion~of Welfare States and 
began to look up to the State for greater 
attention and help. Notions of new rights, 
new interests with correlative new wrongs and 
new liabilities began to press for recognition. 
These notions brought the State into closer 
contact with the people until the State has 
now invaded almost every sphere of the lives 
of the people. In order to discharge its 
functions as ‘a Welfare State, the State has 
necessarily to be armed with laws and the 
power to enforce them. Parliament can 
hardly cope with the demands for such legis- 
lation and, constituted as it is, it is hardly 
qualified to comprehend or attend to the 
minutest details for which provisions have to 
be made. So Parliament has-to content itself 
with laying down the general principles and 
leaving it to the Executive Government to 
administer them by framing suitable rules 
within the framework of the laws passed by 
it. Thus grew up a body of administrative 
laws with which we are faced today and 
which have become a problem for us. 

It is an interesting study how the English 
and the American systems of law have viewed 
this problem. It is common knowledge that 
in the British Constitution the King in Parlia- 
ment is the sovereign power in the State. It 
was after considerable struggle against the 
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concentration of power in theehands of the 
King that the Supremacy of Parliament was 
fully and firmly established. As Prof. Dicey 
said, the sovereignty of Parliament is an un- 
doubted legal fact and it is complete, both on 
its positive and on its negative side. It can 
legally legislate on any topie whatever. 
There is no law which Parliament may not 
enact or may not change. There 
court or any other body which can pronounce 
any Parliamentary statute void or inoperative. 
Tœ the same effect are the observations of 
Sir Cecil Carr in his lectures on the English 


Administrative Law wherein he commefts™ 


that notwithstanding the observations of Lard 
Coke that Parhament cannot make any law 
contrary to Magna Carta, about two-thifds of 
it has been repealed already. Parliament’s 
power of legislation being complete and su- 
preme, there is nothing to prevent it from 
delegating its legislative powers to the execu- 
tive officers or other subordinate bodies. As 
I have already said, delegation of legislative 
power by Parliament became necessary in 
view of the lack of its time to shape alt 
legislation, its lack of technical knowledge and 
aptitude, the occurrence of conditions which 
require immediate attention at a time when 
Parliament is not in session and a desire to 
preserve the csseptial elasticity of laws affect- 
ing people’s lives so closely. You will find 
a lucid discussion on the subject in Carr on 
English Administrative Law, page 23, and 
Kennedy on the Constitution of Canada, 2nd 
Edition page 461. This delegation of power 
came to be freely and widely exercised by 


Parliament and the executive government 


starftd making rules having the force of law: 


until they assumed an alarmidg proportion 
Lord Hewart complained of this new despotism 
and Parliament had to set up a Committee 
on Ministers’ Powers, commonly known as 
the Donoughmore Committee, which has 
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since made it report which, Ide not deny- 
ing, the legał capacity of Parliament in this 


behalf,. has only recommended that the most ' 


pronounced kinds of such delegations should 
be abandoned. A Select Committee on Statu- 


tory Instruments was appointed for consider- 


ing and reporting on every Bill proposing to 
delegate law4making power and for consider- 
-Jng all regulations and rules made in exercise 
of the delegated power. 

In the American Constitution, we find a 
different principle in operation. The franfers 
wet the American Constitution were imbued 
with the political theories propagated by John 
Lecke and Montesquieu. Accordingly they 
started with a complete separation of powers 
in Articles 1. 2 and 3 of their Federal Con- 
stitution. This doctrine’ of separation of 
powers led to the corollary that legislative 
power could not be exercised by any agency 
of the ° government except the legislature. 
Pushed to its logical conclusion, the Ameri- 
can doctrine would necessarily prevent any 
delegation of legislative power. The practi- 
cal difficulties in a literal application of the 
maxim were soon felt and by judicial pro- 
nouncements beginning with those of Marshall 
C. J. in Wayman v. Southard (1) down to 
those of modern Judges in recent times this 
theory against delegation ofelegislative power 
has been considerably softened.down by the 
inexorable necessity of modern times. ‘Prof. 
Cushman’s syllogism is worth repeating :— 
`. Major premise: Legislative power cannot 

` be constitutionally delegated 
° . . by Congress. 
Minor premise: It is essential that certain 
powers be  delegatede to 
š , administrative officers and 
a s regulatory commissions. 


Conclusion: Therefore. the powers thus 
i delegated are not legisla- 
TSE itve powers. . 
z- AN). [1825] 10 Wheaton, š 
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legislative power and the rest of the content 
of the legislative Lbs has been permitted 
to be delegated nn etence that it is 
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It will thus be seen that although the Eng- 
lish and the American systems started at two 
Opposite ends, they have now come and met 
half way. It will be for you to go into the 
matter carefully and work out some formula 
which will give ample scope for the proper 
growth of the administrative Jaw but at the 
same time save us from its despotism Your 
endeavour should be to strike a-balance bet- 
ween our social interest in individual right 
to liberty and property and our social interest 
in the advancement of the country as a whole. 

The idea of administrative tribunals in 
our mind is somehow or other associated 
with tribunals of administrators. Thus un- 
der our Sea Customs Act. the Collector 
assesses the duty. imposes a penalty and con- 
fiscates the goods. There is an appeal to 
the Board of Revenue and a revision to the 
Central Government. As Chief Justice 
Harris of Calcutta said in one of his judg- 
ments it is “an appeal from Caesar to Caesar”. 
You will, no doubt, devote Your attention to , 
this pressing problem as to the constitution 
of the Administrative Tribunals. ' 

With these few words I have pleasure in 


inaugurating this Seminar. 


n, ° 


. ADMINISTRATIVE LAW 


With reference to (r) elengents of a fair bearing, (2) reliability of offiøial advice in 
Administrative Law, and (3) Government privilege not to produce documents, 


By l ° 


Mr. Justice P. B. MUKHARJI 
of the High Court of Calcutta. 


The age that brought forth Lord Hewart’s 
famous denunciation of the Administrative 
Law as the new despotism, followed by Dr. 
C. K. Allen's massive exposure and telling 
illustrations in "Law and Orders” has 
mellowed down in the present generation at 
least to a resignation to, if not an acceptance 
of, a necessary evil. The new Despot has 
come to stay and the present legal mood is 
anattempt to civilise itto make its co-exis- 
tence with traditional Courts and judicial 
procedure possible 

An evolving political philosophy born and 
nursed in the midst of the conflagration of 
two World Wars and aided by a remarkable 
technological and scientific progress has made 
the modern democratic State not a mere 
watch dog or a police institution but an 
active participant interfering in almost every 
sphere of individual and corporate life in 
society in the changed role of a Service State 
anda Welfare State. The growing social 
consciousness of the age, the increasing com- 
plexities of administration and organisation, 
and an incredible rise in the tempo of life 
caused by the mamifold application of Science 
"and technology to the habits of life, are the 
three major influences responsible for the 
growth and development of the administra- 
tive law, the administrative technique and the 
administrative process. 


Administratiye Law,“ its philosophy and 


technique are historic necessities of the 
present age, “The world awaits the birth of a 
new Jurisprudence to deal with this most 
significant phenomenon in the legal world 
The future of Jurisprudence will be teter- 
mined by the approach it makes to Ad- 
ministrative Law. Tradition and conventional 
thinking on the one hand and speculative 
enthusiasm for a novelty on the othes will be 
powerless to meet this new challenge to 
orthodox Jurisprudence. We require to-day 
a progressive outlook, a large vision and an 
informed understanding, < ° 

Someone has said, “Tell me the philosophy 
of a man, and I shall easily tell you the 
kind of person he is’. If that be true ofa 
man, it is truer still of Jurisprudence. It is 
necessary to approach the problems of 
Administrative Law with reference to the 
legal philosophy that one has in mind, To - 
welcome the advent of ¢he Administrative 
Law, and then to insist that its processes 
should follow the familiar course, the ideals 
and patterns of regular Courts of law, to 
admit the need of Administrative Courts and 
administrative agencies, and then to attempt 
to clothe their procedures with the well-worp 
trappings of a regular judicial hearing will be 
a piece of intellectual delinquency which can 
serve only to defeat the destiny of administra- 
tive law. The climate of the Court, the climate 


of the orthodox Jurisprudence, the pattern of 
ki . © 
° e ý 
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the judicial procedure and the judicial environ- 

ment, and the anatomy of the judicial process 

are all basically different from those of the 

Administrative’ Courts, the administrative 

technique, To judicialise the administrative 

process is one way to defeat the new demand, 
and to fly» against the very reason for the 

growth ande development of the. ees A: 

_tive Law. 

The first subject under discussion in this 
Session raises the topic of the elements of a 
fair hearing, Elements of a fair hearing ering 
up the entire core of the whole controversy 
=| oh’ administrative principle and procedure. 
What is a fair hearing ? - What are the ele- 
ments of a fair hearing? In order to answer 
thosé questions the first essential is to know 
the standard by which fairness of a hearing 
is to be determined. Whatis the frame of 
reference? - It it is the old traditional and 
judiciat standard prevailing in orthodox courts 
of law, then I say that we are not meeting 
fairly the genuine demands for the acceptance 
of the administrative technique. Ideas of a 
“fair hearing are almost invariably borrowed 
from orthodox jurisprudence. It is necessary 
in my view to change the very dimensions of 
our thinking on the subject 

Traditional nine-fold elements of Fair 
Hearing as evolved by arthodox jurispru- 
dence are :— 

(1) One cannet be a judge in his own 
cause, and the Judge cannot be the 
‘prosecutor, Nemo debet esse judex 
in propria sua causa. This is the 

° maxim of neutrality. 

(2) No one is to be condemned unbeard. 

= ,- Audi Alteram Partem. ‘This is the 
maxim of opportunity to represent 
one’s case. f 

(3) Notice must fairly disclose the charges 
a person has to meet and that reason- 
able time must be givèn to him to 
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make his defence, This is < maxim 
of notice. 


(4) No one should be taken by surprise 
I and there should be therefore full 
diselosure of all evidence and docu- 
ments on which a decision is to be 
-taken against atperson. This is the 
Rule against Surprise. 


(5) Claim to be represented by lawyers 
and legal experts trained in the intri- 
cacies of law and in assessing facts 
in their proper perspective with their 
proper weight. This is the Rule of 
adequate legal representation. 


- (6) A right to cross-examine evidence 
- and challenge facts. This is the Rule 
of tested evidence. 

(7) The incidental right to call eviden- 
ce, oral and documentary, and the 
necessary facility to have subpoena 
for tne same for compulsory testi- 

-- - mony. This is the Rule of facility 
for evidence and presentation of facts. 


(8) A right to a full judgment which 
should disclose the reasons for the 
order and not the order merely. This 
is the Rule of reasoned decision. 

And finally 


(9) The right to appeal for further and 
higher judgments. This is the rule of 
balancing variable human judgments. 


It is plain that introduction of these judi- 
cial rules and maxims of fair hearing in the 
administrative . processes will make the 
administrative technique a mere repetition of 
the judicial technique witte all its attendant 
evils which it is the very purpose of the 
administrative law to remove. 


The Indian approach to the administrative 
law has to be an original one and not a 
borrowed attitude either from England or 
from America. THe dangerein India of the 


- 
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British amd American Imitation is real and 
great for in the one case the inertia from the 
past and in the other case the temptation to 
find anafogy in a federal democracy incline 
us to accept readymade models, The consti- 
tution of a country is the prirtipal factor 
which determines the type and climate of 
administrative law and its technigne permis- 
sible in that country. “The American admi- 
nistrative law is poised on the pillar of “due 
process of law” which insists that no person 
may be deprived of life, liberty or property 
without due process of law, The brooding 
omnipresence of the American doctrine of 
due process of law has hatched many princi 
ples, wholesome in their context of a fairplay. 
The English doctrine of natural justice, 
according to Benard Schwartz, has been com- 
pared to the American due process. Without 
a written constitution and without a written 
bill of rights, England is the only country 
which makes the doctrine of natural justice 
do the work of controling the administrative 
procedure, In India the Constitution has not 
borrowed the doctrine of the American due 
process. Life, liberty, and property under the 
Indian Constitution are at the mercy of any 
“procedure aud authority established by law” 
under Articles 21 and 31. The majority of 
views in Gopalan's case (1950) S. C. R. 88 as 
expressed by Kania, C. J., Mukherjia, J, and 
Sastri, J. and Das, J.(as he then was) state 
the difference with the Jone voice of Fazl Ali, 
J. who wanted to say that procedure estab- 
lished by law included the four principles 
of (1) notice, (2) opportunity to be heard, 
(3) an impartial tribunal, and (4) orderly 
course of procetlure which Prof. Willis 
discusses in his book on American Constitu- 
tion. It issubmitted that the majority view 
is the sounder and more correct view of the 
Indian Constitution. The Indian Constitution 
permits law to override principles of natural 
justice so that legal and statutory justice can 


' || 


become very different from natural justice. It 
can cut down right of legal representation, 
qualify the doctrine of notice and the right to 
be heard and prescribe any procedure it thinks 
fit. This constitutional principles in India is. 
of momentous significance on problems of 
administrative law. Of course where law in 
India expressly enjoins the application of the 


principles of natural justice as in Section 7 


(2) of the Income-Tax Investigation Commis- 
sion Act or where the law is silent on points 
of natural justice their principles are still 
invoked and applied in India but not where 


the law has made specific provisions, for tien — 


that procedure is the one “established by law” 
and is the “authority” according to the Indian 
Constitution. To borrow a famous phrase 
used in a different context by Holmes, a cele- 
brated American Judge, we in India under 
Indian Constitution can apply the principles 
of natural justice only “Interstitially; where 
the law has not spoken. See Sangram Singh 
vs. Election Tribunal, [1955] S.C. A. 545, 
Extremists for judicial correction of adminis- 
trative decisions will do well to remember? 
this major constitutional fact in India. 


I shall proceed now to discuss the indivi- 
dual elements of a fair Shearing. A 


Judicial philosophy and the tradition of 
courts insist that mo one should be a Judge in 
his own cause. Bias in itself isa syfficient 
ground to vitiate a judgment in the traditional 
courts. It is a part of the inheritance of 
common law traditions and principles of 
natural justice that the Judge must be neutral 
and impartial, It is one of the essentials of a 
fair hparing in the judicial world. In adminis- 
trative law,administrative courts and, admi- 
nistrative agencies this principle has in 
essence to be violated. Agencies’ identifica- 
tion with the facts of a dispute isto some 
degree at least inevitable and unavoidable in 
the very scheme and nature of administrative 
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law. See Federal Trade Commission vs 
Cement Institute, 333 U.S. 683 at pp. 700-703. 
Complete disinterestedness and detachment 
are, in the new jurisprudence of administra- 
tive law, nota Virtue but a vice. A certain 
familiarity and identification with the facts 
of a dispute are a need emphasised ın admi- 
nistrative law. Its excuse is that it leads to 
‘quicker understanding and speedier disposal 
of controversies, Administrative process does 
not avoid but uses bias as an accepted opera- 
tional technique, 
= ,.Bias has been classified by Griffith and 
Street in the “Principles of Administrative 
Law” as of three major categories, (1) Bias on 
the subject-matter, (2) pecuniary bias or in- 
terest, and (3) the personal bias, Subject- 
matter bias cannot be avoided in administra- 
tive law and its operation through adminis- 
trative courts and administrative agencies and 
therefore, must have to be permitted within 
certain limits. The difficulty isin drawing 
. the limits and defining the permissible extent 
of bias on the subject-matter. It has been 
held by Field J. in R v. Deal Justices, 45 law 
Times 439 atp. 441 that a Magistrate who 
subscribed to the Nationa] Society for the 
preventior? of cruelty to animals was not 
thereby disabled from trying a charge brought 
by that body of cruelty to% horse. No case 
law in India has developed on this point. It 
is submitted that a general disposition on a 
subject will not disqualify an administrator In 
India from adjudication. Most of the adminis- 
trative courts and administrative agencies will 
Be found to have such general interest in 
the subject-matter which they have to adminis- 
ter. One limit I would insist is that there 
should not be any direct and specific connec- 
tion with the dispute, The British Committee 
on Ministers' Powers have expressed the view 
that opinions about policy are also a bias and 
should be a disqualification, It is submitted 
that policy is very often a vague concept amd 
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opinions can be of every shade and therefore 
it will be impracticable to introduce this 
classification, not only because if will be 
unworkable, but also because it carries a 
sense of punishment for opinions which no 
true democracy should encourage. Fortunately, 
however, the second kind of bias suggested 
by pecuniary interest is still a disqualifica- 
tion even for administrative courts and 
agencies. It is not necessary in that case that 
the pecuniary interest should be proved to 
have influenced the decision. It is enough that 
the pecuniary interests exists. It is a tradition 
inherited from the Courts of law ever since 
the decision in Dimes ys. Grand Junction 
Canal Co.—3 House of Lords Cases 759 follo- 
wed subsequently in numerous other decisions 
in India, America and Commonwealth coun- 
tries. The third type is personal bias. The 
nature and character of its influence and 
operation in administrative courts and agencies 
require cereful analysis Bernard Schwartz 
expresses the view that “the prime aim of 
administrative justice is paradoxically not 
justice at all but the execution of the legisla- 
tive policy and embodied in the statute.” The 
administrative agency administers a policy 
and therefore cannot possess the neutrality 
and the impartiality of a Judge This policy 
bias predisposes the agency in favour cf 
certain results in the cases which come before 
it, That is why Schwartz says that the 
National Labour Relations Board in America 
cannot be wholly impartial as between the 
employee anc an employer charged with 
unfair labour practices, In Amalgamated 
Utility Workers vs Consolidated Edison Co.» 
309 U.S. 261 the United States Supreme Court 
says that the*cases before the National Labour 
Relations Board are brought not to vindicate 
private rights but to carry out broad social 
policies whose enforcement incidentally be- 
stows benefits or confers protection on indivi- 
duals. Departmental or administrative agen- . 
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cies in India operating Tax Statutes such as 
Income Tax, Sales Tax and other Statutes 
like the Sea Customs Act have been criticised 


for policy bias. The problem is inherent 
in administrative law. It is known as the 


“departmental bias” in administrative agencies. 


Closely involved in his problem of depart- 
mental bias is the more serious question in 
administrative agency of combining in the 
same institution the functions of the prosecutor 
and the judge. It is the agency in administra- 
tion which both initiates proceedings against 
alleged violations and then judges whether 
the alleged violations have in fact occurred. 
To remove this danger the American Adminis- 
trative Procedure Act has attempted to make 
the hearing officers and administrative agencies 
independent of the agency itself providing 
that they are to be Civil Service Commission, 
an equally independent body. 


The utility of such separation as in the 
American Administrative Procedure Act, 1946 
is questioned. Tocreate aclass of hearing 
officers and to make them independent from 
the general machinery of administrative agency 
is to defeat that degree of familiarity and 
quickness with the facts which the administra- 
tive agency is required to administer, It will 
defeat the very purpcse ultimately of adminis- 
trative agencies or administrative courts It 
has the further danger of administration stul- 
tifying itself and the normal administrative 
agency working with one attitude checked by 
the other part of the administrative agency 
composed of hearing officers. The quickness, 


the expedition ang the flexibility of administra- 


“tive justice and their functions will thus be in 
serious danger. ‘Thirdly, the search for stan- 
dard norms in administrative procedure is 
perhaps misleading. It cannot be overempha- 
sised that the very complexity and variety of 
administrative problems in a modern de- 
mocratic welfar® state alone provide the justi- 


L 


UNIVERSITY COLLEGE OF LAW MAGAZINE- 


. ` . . ° . 
fication for these special agencies to deal with 


, and dispose of disputes between fhe adminis- 


tration and the affected persons individually 
or in their corporate capacities The variety 
in the constitutions and proceflures of adminis- 
trative tribunals and agencies under the diff- 
erent Indian Statutes are not therefore needless 
or unnecessary but are designed “to suit the 


occasion and the convenience of the problems ` 


arising under the particular statutes and their 
administration. It is suggested that no unifor- 
mity is practicable in the sphere of adminis- 


tration with its new dimensions in the modern — 


political state whose aims are social welfare, 
. e 
service and democracy. 


The American Administrative Procédure 
Act, 1946 has many admirers in India and 
Britain. Containing as it does, uniform 
standards for general application by all 
administrative courts, tribunals and agencies, 
it has all the attraction of simplicity for it 
promises order in the chaotic confusion of 
administrative procedures, but the promise 
is false. Its first criticism has already beer 
made. The very variety of administrative 
needs provokes a variety of administrative 
procedures To seek uniformity where 
diversity is the very soul -of its nature is to 
court the impossikle. Its second criticism has 
also been indicated that the device of separat- 
ing the hearing officers from other farts of 
administrative agencies i$ a self stultifying . 
process for administrative law, first because it 
breaks the homogeneity of administrative 
outlook and secondly because it introduces the 
familiar pattern of separation of the Judiciary 
from*the Executive in the administration itself 
which by its nature was interested to cOmbine 
both But the-more practical objection, in 
my opinion, is that a uniform administrative 


code is possible only there where the instru- ` 


mentalities applying the code possess the 
power of construction of the provisions of me 
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Code and following the rules of precedents, 
To .illustrafe* this serious objection, I -shall 
take, for instance, the Civil Procedure Code in 
India. Now this Civil Code is intended to 
provide the frame-work and the norms and 
standards of procedure for all Civil Courts. 
But this Code is the most litigated document 
in the countr? and there is more case-law on 
this Code than on any-other Statute. Various 
courts have variously interpreted the same 
provisions of the Civil Procedure Code. What 
is going to happen if a broad, simplified 
~1dministrative procedure Code, laying down 


only what is called the minimum standards, . 


is Applied differently by the different adminis- 
trative ` agencies? No administrative agency 
will be bound by the interpretation of another 
administrative agency of the same provision 
of such a simplified Administrative Procedure 
Act. Lastly, in India there-is yet another 
serious Objection to a ready acceptance of 
such a simplified Code and that objection 


has its foundation in ‘the principle of- 
the Constitution of India. -As - already- 
indicated,- thé principle of the Indian 


Constitution has chosen to give the- widest 
possible powers to Parliament-and Legislatures 
to say ‘that life, liberty “and property in India 
are to be dealt with - according to any 
“procedure or authority established by law”, 
and law in such context-has been taken to be 
the ordinary Jaw or statute law: 


to frame ‘Statutes i in respect of life, liberty and 
property prescribing a procedure suited for the 
particular c object in view: To'i impose a steam- 
roller of uniform procedure upon ° that consti- 
tutional - freedom of Indian Parliament “and 


State Legislature may not be so desirable and: 


improvement in the Indian context and having 


“regard to the manifold aspirations of great 


economic ‘and social organisations. 


plans that require to be executed-for -develop- 
ing India, het trade and commerce and her 
Histori-. 
. 3 ia 


That gives- 
Parliament and the- State Legislatures freedom: 
individual or corporate. 
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cally speaking, uniformity gf administrative 
procedure has not succeeded in developing 
underdeveloped countries. Historically, the 
search for.uniformity in multiple administra- 
tive procedures has always come as a sequel 
in advanced countries which have reached a 
high stage of development and organisation, 
India, therefore, has fo think carefully and 
hard before wearing a straight jacket of one 
uniform administrative procedure under one 
Statute at this stage of her development under 
the many disciplines of her planned economy 
and new sociology. 


-The next important branch of fair hearing 
relates to-notice, The proverbial judicial rule 
is audi alteram partem. No one should be 
condemned unheard, Stated broadly, there 
could be no possible objection and on the 
contrary it would be the most. desirable thing 
that the- administrative procedure should 
follow this requirement of notice. The applica- 
tion however of this doctrine of notice in 
administrative. procedure shows the many 
difficulties that are not apparent, 


It is necessary to remember that formal 
adjudicatory procedures do not constitute 
administrative adjudication as a whole. The 
entire process of administration from the 
initiation of proceeding to the final adminis- 
trative decision, covers a-multitude of stages 
at each of which there may be some 
repercussions or other on certain rights, 
Before the stage is 
reached, where an administrative decision is 
taken, there may be many stages of prelimi- 
nary enquiry and primary inyestigations, The 
nature of many administrative procedures ° 
can be suchethat notice at the preliminary 
stage of investigations and enquiries may 
defeat the whole-object‘of the administrative 
procedure. If every*initial complaint to an 
administration is tq be investigated upon 
notice on the party complained against, then 
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the nature df administration is not understood. 


If, for instance, the -primary enquiries or 
investigation by the administration in respect 
of tax evasion, land development, prevention 
of speculation in shares and future markets 
are to be initiated by public or private notices, 
then in many instances the very purpose will 
be frustrated. ° 


At the stage of actual administrative 
decision it is almost a universally accepted 
principle today that notice must be given to 
the party’or parties affected, The formal 
adjudication procedure therefore has almost 
always accepted the judicial principle of fair 
notice to the parties. Relevant American 
statutes normally require notices prior to 
administrative adjudications and the regula- 
tions of most agencies specify in fair detail 
what must be included in the notice, as for 
instance, in the Rules of Practice of the 
Securities and Exchange Commission, Distill- 
ing the essence of the numerous judicial 
decisions on the doctrine of fair notice at the 
stage of actual decision the principle may be 
stated thus that the administrative notice must 
give such information as would be clear 
enough to intimate the informed party of the 
proposed action and the fact on which it is 
based so as to allow the preparation ofa 
reasonable defence, if any, available. That 
was how Gellhorn in his “Administrative Law 
Cases and Comments” expressed the principle. 
It has been said that it is notlike a formal 
legal pleading which should disclose what in 


a,-legal terminology would be the technical: 


cause of action,- nor is it so formal a require- 

ement as to insist on the rigours of a technical 
criminal charge, indictment or, information. 
Brandeis J. of the American Supreme Court 
in his dissenting opinion on the much criticised 
leading American casee in Federal Trade 
Commission ‘vs. Cratz, 253 U.S. 421 said 
about notice: ° i 
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“It does not purport to set ont the elements , 
of a crime like an indictment or..information 
nor the elements of a cause of action like a 
declaration of law or a bill in equity. All that 
is requisite in a complaint far commission is 
that there be a plain statement of the thing 
claimed to be wrong, so that thee respondent 
may be put upon bis defence.” e 


In the attempt to judicialise the adminis-- 
trative process the majority of the American: 
Supreme Court practically equated the com- 
plaint required before the Federal Trade 
Commission to a regular pleading in an actiona- 
at law. Here again what is or is nota fair 
notice depends on the facts of each case afd 
except indulging in a vague generality by 
saying that a notice should reasonably state 
what case the party notified has to meet, it -is 
impossible to lay down any particular forms 
or even standards, 


The question of notice is also inextricably 
connected with the question of parties, In an 
administrative proceeding the acute and 
difficult point arises not so much with regard 
to what the notice should contain but with 
regard to the other question as to who should. 
have the notice? In many cases where there 
is only the administrative proceeding against 
a particular respandent, notice to the latter is 
sufficient, as for instance, the case of a revoca- 
tion of a license. Obviously the licensé-holder- 
is the party who should b€ noticed. But here 
again the nature of administration is such that. 
it is general in effect and its impact may be on 
many people or interests. . The public at large- 
may be interested in such proceedings. - At-the- 


“same time publicity by notices may again. 


cause undue injury to particular’ respondents, 

as for instance, in America where the sale of 

or dealing in security is involved in a proceed- 

ing before the Security and ,. Exchange 

Commission. In such a case the suspicion 

which always follows a public notice may 
- © 


8 . 
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- Order is made. 
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. permanently damage the party before the final 
‘Even in those simple cases’ 


where there is. only a particular respondent as 


in the.case of licensing, it may be desirable to 
. issue. notices tg competing 


industries or 
persons in the larger interest of bringing in 
new comers or breaking up possible chances 
of-monopoly. a 


` The next group of characteristics of a fair 
hearing relates to the question of surprise and 
disclosure of all evidence and documents with 
right to crossexamine and produce evidéhce, 
ora] and documentary. Judicial procedure 
has evolved an elaborate process for discovery 
afd inspection beforé a dispute comes to trial 
in court. The principal object `of such 
disclosure. ahd inspection’ is that no party 
should be taken by surprise ata trial, Much 
of the administrative process is taken up by 
preliminary inspection, investigation and 
enquiry by the administration itself. These 
are the methods by which the administration 
collects facts: and these facts come on the 
record i in administrative files, 
of many officers in the administration. 
` . The question on this point is whether each 
departmental or officer’ ’8 note made on the 
administrafive file ‘bearing - on the particular 
case should be disclosed as documents to the 
respondent, or would it be efiough to say that 
the gist pr the summary of that record at best 
o be given to the party who is interested in 

t. Then, who is to make the summary and 


es is to judge whether this is 8 fair summary | 


or not? - | 
‘This again brings up the very nature of 
administration. The very. soul of goode and 


efficient administration, is the. freedom of the 


officers of the administration to freely write 
their.opinions in the administrative files. If 


they know that what they are expressing freely 


will be the subject of public criticism in the 


midst of which they will haye t? observe an 


It is the work 
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enforced silence according to sefvice ethics, 
then much of the genuineness and soundness 
of the administration would be lost. English 
Courts have readily accepted the principal 
that such disclosure will destroy the anony- 
mity of the Civil Service, discourage. frank 
comments in official reports and undermine 
the principle of ministerial responsibility, 
Franklin vs, Minister of Town and Country 
Planning, [1948] A.C, 87. Historically speak- 
ing, this was the origin of the doctrine of 
privilege in official communications, That 
privilege will certainly be destroyed if ordinary 
judicial procedure of full discloure of all re- 
levant documents is insisted-in administrative 
proceedings as part of fair hearing. It neces- 
sarily follows from this view that the plenary 
right of inspection of every relevant document 
available in ordinary courts of law cannot be 
reasonably invoked in administrative proceed- 
ings. 

The only compromise on this point that is 
possible is that so far as administrative reports, 
enquiries and investigations and official 
notings are concerned, only such summary 
should be.given in a broad sheet on which the 
administration would materially rely in com- 
ing to the decision, so that a fair idea is given 
to the respondent by such summary of what 
he is up against. In other words, the only 
general idea that-can be formulated is that 
someone in the administration has to distill 
the records and the notified party will have 
only that distilled summary to inspect. The 
idea of such summary need only include the 
essential facts which have been collected 
against the party’ notified,” It is interesting, 
and instructive to record here the Indian 
Supreme Coutt decision in Dhakeswari Cotton 
Mills vs. The Commissioner of Income Tax, 
[1955] S. C. A. 94 where non-disclosure to 
the assessee of the information supplied by 
the Department' s representative was held to be 


a denial of epportunity to rebut it and ° there- 


fore a breach of the “fundamental. rules of 


justice” gnd the assessment was therefore set 
aside. - 

The topic brings in -the er question 
of -impersonality of the administratior. In 
ordinary courts of law the author of a docu- 
ment is a necessary *witness, To expose 
administrative officers to the witness box or 
even to disclose their names will goa long 
way to reduce. the freedom of their action. 
No one fora moment suggests that . because 
the Administrative Officers should have free- 
dom in their procedures and investigation, 
therefore they should be allowed to overcome 
and override ‘the rights of citizens without 
being. made answerable for them: The crux 
of the problem is, who is going to make the 
Administrative Officers answerable and before 
whom? Here again the Constitution of a 
country gives the answer, In India, unlike 
America, the Parliamentary form of Govern- 
ment prevails. Its result is that if an Admini- 
strative Officer does something’ wrong, then 
his administrative superiors have the immedi- 
ate authority to correct him’and finally the 
responsible Minister is made answerable in 
Parliament or State Législature. Where, as in 
America, the Constitution is that the President 
employs his own executives to carryon the 
administration and which executives are only 
responsible to him and not to Congress, it may 
be an understandable ‘public desire that in 


such cases the Administrative Officers’ should. , 
` reference to S. 2 (2), 


bear the responsibility of public criticism and, 


therefore, the administration’ should not be 


impersonal but pegsonal. The Indian context, 
tn my view, is fundamentally different from 
the American context on this “point. 
be permitted to say that, I consider the Indian 
system to be the better one “in the larger 
interest of goood administration. It secures free 
and independent ‘administration and protects 
it from irresp8nsible criticism ‘destructive 


Tf I may’ 
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of the general 
at the same time has its inherent machinery 
to control inefficiency and dereliction, - 

Before leaving this branch of the subject, 
it may not be out of place here to ‘touch. on 
the other aspect of the Government privilege 
not to produce documents.- Apast from: the 
common law of privilege, itis plain that the 


Government has to have some more privilege, 


than what an ordinary citizen could claim 
because the nature of Government is such that 
withput that protection a good deal of its 
processes and a good deal ofits instruments 
will be ineffective, 
paper on that subject at- the Stanford Can- 
ference my views on the nature of the problem 
in India. The only other point that nged be 
touched here in addition to section 123 of the 
Evidence Act which is dealt with there, is the 
question of the official secrets under the Offici- 
al Secrets Act. It deals with a variety of 
subjects like espionage, communication with 
foreign agents, unauthorised use of uniforms, 
falsification of reports and documents, inter- 
ference with officers of the “Police and Armed 
Forces, etc. It imposes certain restrictions 
on trial of offences under the Act and provides 
for execution of the public from the proceed- 
ings thereunder. Section 5 (1) of the Official 
Secrets Act is both extensive and comprehen- 
sive, applying to Government servants and all 
persons alike. The expression ‘‘Official*Secret” 
is not defined in the Act. “That such a secret 
may be a document is unquestioned as a ‘bare 
S.5 and S. 6 of the Act 
will show. Again the expression ‘Official 
Secret” must be a secret that is Official in the 
sens@that it is secret. to some department or 
other of the -Government or thé State. The 


word “Official” has-been held not to include’ 
-secrets of private institutions. 


Bench decision of the Bombay. High. Court 
in Emperor vs. Karanjia, 48 .Bom. L.R. 151. 


But the more important and. fundamental 


morale of administration and | 


I have indicated in my" 


Sée the Special - 


f 
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question is what isa secret? - Is very. docu- 
ment beJonging:to a, Government or adminis- 
trative dephrtment a-secret? Government and 
adininistrations are public -institutions `main- 
tained . by “public -exchequers. and in .a 
democracy the. general rule of such institutions 
is publicity and secrecy is:only the exception, 
made in ‘essential “interests: of.the State”, indi- 
cations of which are found’in S. 2 (8); S. 3, 

S. 5, S. 6, S. 7 etc, of the Act. Useful research 
can be conducted on what is or should be 
called ““secret” under the Official. Secrets Act 
and who will determine if a document is secret 

~or.not within the meaning of: the Act and 

lastly if such decision on. secrecy will be 
justifiable’ or- not. and if so under what 
conditions.. . : = : 


` ‘Coming now to the actual: hearing before 
the Administrative Courts and” Agencies, the 
progressive view is-that thére should be a 
right to’the respondent before the administr- 
ative proceedings’ to call evioence, oral or do- 
cumentary, and for that purpose all the necess- 
ary facilities for ‘issue of a subpoena should 
be provided. ` Being charged with certain fact 
azainst him before the ‘administrative procee- 
ding, it is only fair that ‘he’ should be in a 
position te controvert abete ‘facts by sale 
relevant evidence. 


i ‘Here comes the question how far the 
formal,rules of evidence. are to be applied. 
The need for relaxation of the formal and 
strict rules of evidence i in administrative héar- 


| ings has been Tecognised both in American .: 


and British Courts and Legislatures. Speaking 
as early as 1904, the United States Supreme 
Court in, Inter-State Commerce Commission 
ys., „Baird, 194. U,S.- 25 said: NL g I 


ZE gt ge! 


: y “The enquiry, of. a Board of- the. a 
` of Inter-State Commerce. Commission should 
not be too narrowly construed by the technical 
- rulės of admissibility of proof. . Its. function 


is one.of-investigation and it should, not" be 
°. ° 
Š ° ` ° 
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hampered in making enquiry by those narrow 
rules which prevail in terms’ of the common 
law where. strict correspondence, is required 
between allegation and proof.” 


But then,the American Courts have drawn 
the line between formal rules of evidence and 
the-fundamental upon which they are based. 
They have insisted that although the technical 
rules of evidence need not be applied, that 
does not mean that the essentials of a rational 
process of proof can be disregarded. This has 
led to the doctrine of substantial evidence in 
American Administrative procedure. In other 
words, the desirable flexibility in the rules of 
evidence in administrative procedure is not 
carried so far as to justify orders without any 
basis in evidence. Here again what is or is not 
substantial evidence is not easily susceptible 
to standardisation, It varies in different cases. 
The Indian-principle does not appear different 
from that laid down by the Baird case. In 
Dhakeswart Cotton. Mills vs. Commissioner 
of Income Tax, [1955] S. C. A. 96, the Indian 
Supreme Court-also held that although techni- 
cal Rules of evidence’did not apply yet there 
must ‘be some evidence and not suspicion. 


„How far hearsay evidence could be used in 
administrative proceedings remains a very de- 
batable question.. Nature of administration 
carries with it the need for permitting hearsay 
eyidence, If administrative officers responsible 
for proving certain facts are not to be called 
as.witnesses in favour of the administration, 
then those facts can only be brought -on the 
record by hearsay. If each witness is required 
to have personal knowledge of the many state- 
ments. of facts. which are: ‘Usually introduced 
into-the administrative records, then no admi- 
nistrative hearing. will become possible. It re- 
mains an open and interesting question that 
if administration can ‘rely on hearsay evidence, 
what about the respondent before the adminis- 
trative proceedings? Why should not he be 
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similarly permitted to rely on hearsay 
evidence? - But td do so might make the situa- 
tion difficult. He may have to be” denied the 
right to Tely on` hearsay evidence on the 
ground that administration cannqt do other- 
wise. But he can.: But here again the Ameri- 
can Jurisprudence haye sought refuge in a com- 
promise, The better opinion there appears to 
suggest that though admissible as evidence, 
hearsay by itself is not regarded as affording 
a satisfactory basis for a finding of fact. See 
Bernard Schwartz's American Administrative 
Law, page 90. I find it difficult , to appreciate 
why hearsay evidence is made admissible. and 
then denied to support a fact because I should 
have thought that. the primary object of all 
evidence was to support facts. 


A relevant problem in administrative pro- 
ceeding again is how much it will take for 
granted as a fact and for how much it will 
require proof, Ordinarily Courts of law re- 
quire proof of all facts which are (a) not ad- 
mitted and (b) covered by judicial notice. 
Admitted facts obviously will also require no 
proof in administrative proceeding. It is the 
applicability of the rule of judicial notice to 
administrative proceeding- that requires ex- 
amination. The doctrine of judicial -notice 
applied i in regular courts of law is that a court 
requires no proof -of obvious and notorious 
facts and it therefore is supposed to. take what 
is called a judicial notice of them. S, 57 of the 
Evidence Act in India lists the facts of which 
the Indian Courts -will- take judicial notice. 
The Court rule of judicial notice is, a.com: 
monsense rule. Obviously whatever the court 
can take judicial notice of -should also be per- 
mitted therefore to the administrative agency. 
Elements: of a fdir-hearing cannot possibly 
include that every fact should be proved, 
specially those facts which are:.obvious and 
notorious’ under - the ' doctrine of judicial 


notice. - - 9- 
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But the difficulty in the administrative pro- 
ceeding is in the-.nature- of the work of ad- 
ministration. The administratofs or- the 
agencies by virtue of their work acquire 
special knowledge in their particular branches 
of activity. Schwartz indicates that American 
administrative agents like Interstate Commer- 
cial Commission, the Securities and Exchange 
Commission and the Civil Aeronautics. Board 
are under legislative command ito accumulate 
a great store house of data. So.indeed in India 
the administration is equally a store of many 
factual data. In fact, whether there is a 
legislative.command or not, administration” 
itself means collection of data. . Now all this 
knowledge of these.data becomes the part of 
the normal constitution of the administrators 
to such an extent that these data may easily 
be taken as obvious facts by -the administra- 
tive agencies and the officers, The question 
then is how far can the special knowledge of 
special facts of administrators acquired in 
course of ordinary administration be used in 
support of an administrative decision. The 
claim is nothing less than a claim that the 
administrative notice should be allowed to 
cover a far -wider range of facts than that 
covered by judicial motice, The claim is 
rendered more difficult by the fact that the 
ambit and content of administrative notice 
remain vague and “indeterminate, Talking of 
an administrative tribunal in valuation in an 
English Court of appeal in R. V. City of West 
Minister “Assessment Committee, [iti 1 
K,B. 53 du Parq, L, J, said: a 
- ~The experience of an expert tribunal such 
as this is part of its equipment for determin- 
ing the case, ~Litigants must take that expe- 
rience as they find it; and because the tribunal 
is‘ assumed to -be impartial, they . have no 
grievance if they: cannot test it by cross exa» 
mination.:’ 

Indeed the field of official and Racer 


tive notice of facts has not been. sufficiently 
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explored in English administrative law spe- 
cially with reference to such specific questions 
as to how far an - administrative adjudicator 
can make use of his technical or depart-. 
mental knowledge as substitute of evidence, 
to implement evidence and to draw inferences 
on the basis of departmental knowledge from 
actual evidence, given at an administrative 
enquiry or investigation. The doctrine of 
official notice in American jurisprudence in 
this respect permits utilisation by an adminis- 
trative agency of its special or expert knpw- 
ledge to-aid it in disposing of the case. But 
“use” of expertise has many dangers. Some 
limitations here again are called for. One. 
obvious limitation is that expertise must-be 
limitéd to facts noticed in the record. Other- 
wise an administrative decision is liable to be 
based upon facts not known to the parties, 
This also seems to be the.-American view as 
propouaded by the American Supreme Court 
in Ohio Bell Telephone Co. vs. The Public 
Utilities Commission, 301 U, S. 292. The 
American Administrative Procedure Act 
makes a provision. that where any agency 
decision rests on official notice ofa material 
fact not appearing in the evidence on the 
record, any party shdil on timely request 


be afforded an opportunity to show the 
contrary. 


Reltability of official aiie. isa Wa 
subject of discussioh at this conference: Ad- 
ministrative 


form, to the re 
and. Jaw. How: tax returns afeto be made,’ 
how declarations are to be filled. up, what 
prices are to be charged, what wages are to be 
paid and what accounts .are to be kept are 
some only of the numerous subjects on which 
official, advice -is given. The- question then’ 
arises that ifthe -person who, acts according to. 


such advice, can he then, be - penalised for his, 
@ ` 
° - Ẹè 


Officials now have... increasing. 
duty to advise citizens - how they -are to-con-- 
requirements Of administration: 


6 


act if the Government subsequemtly decides 
that the official advice was wrong, ‘his has 
been a very Controversial question in American 
administrative law, The American Supreme 
Court majority decision in Federal Crop In- 
surance Corporation vs. Merill, 332 U.S. 
380 comes to the conclusion that anyone enter- 
ing into an arrangement with the Government 
takes the risk of having accurately ascertained 
that he who purports to act for his Govern- 
ment stays within the bounds of his authority 
even though the agent' himself may be unaware 
of the limitations on his authority. It also 
decided that the Federal Crop- Insurance 
Corporation was not bound by the advice 
given to the farmer that his crop was insurable 
where a valid regulation published, but not 
known to the farmer or local agents, preclu- 
ded such coverage. Jackson & Douglas JJ. 
joined in a dissent saying that the Federal 
Crop Insurance Corporation should be held 


‘to “the same fundamental principles of fair 


dealing that have ben found essential in pro- 
gressive States to prevent insurance from 
being an investment in disappointment’. It 
is submitted that the view expressed by the 
majority in that American decision is also the 
law in India where contracts or engagements: 
with the Government are required to be in 
particular forms with particular officers of 
authority to sign them in order to be binding 
on the Government -and the administration,- 
For- obvious reasons the Government and the 
administration cannot like an ordinary person: 
be estopped by the acts of its - agents. - But in- 
recent times Congress i in America decided that. 
the Government should be estopped by the 
acts of some of iis agents and the some misleé 
citizens shoud be protected e.g. the Portal-to 
Portal Act of 1947 and -Regulations.. under. 
Price‘ Administration and Stabilisation, Under 
the American Adawinistrative Procedure. Act,- 
agencies may in certain cases issue a: binding. 
declaratory order. When the-aggrieved Citizens, 
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good faith eand -honest reliance on official 
advice are proved, Frank Newmad suggests 
in 53 Colymbia Law Review, pp. °374-390 the 
form of a Statute to afford him - -protection 
under strict conditions which safeguard the 
interests of both the administration and the 
citizen. Possibilities on that line may be 
usefully explored in ndia, Itis submitted 
however that reliability of official advice is 
better secured by making administration more 
responsible by inner control and discipline 
than by introduction of legal punishment for 
wrong advice, which I consider is pursuing 
the wrong remedy for the right cause. 

Coming now to the stage of the actual 
process of administrative decision itis neces- 
sary to remark that three is very little unifor- 
mity in such a process. It was possible fora 
Cardozo to scrutinise and analyse the nature 
of judicial process because that process follows 
certain well-defined categories, although the 
actual result is not quite so tangible. It is 
however very much more difficult to find 
such patterns in the administrative process. 
In the administrative agencies in America the 


person who presides at the administrative 


hearing is not usually given the real power 
to decide the case. He is the examiner. In 
the American Administrative Jurisprudence 
he is like the conduit pipe through which the 
evidence and arguments are transmitted to 
the agency itself.. The pattern, if there be 
any, is therefore intermediate reports by the 
hearing officers and utilisation of subordinates 
to help the agency in analysing evidence and 
distilling the record in preparing draft findings 
and opinions. “bat was how Schwartz 
described the American process and he com- 
pared this kind of post-hearing procedure to 
the practice in Great Britain where a decision 
is made by the Minister after a public local 
enquiry had been held by ohe of the Inspectors 
of the Ministry and report,had been submitted 
by such Inspector to the -Minister. 


This. 
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dissociation of responsibilty hag its admirers 
and critics. The type of vicarioys decision 
permitted by the House of Lords in Local 
Government -Board v. Arlidge, [1915] A.C. 
120 has-been greatly disapproved by the 
United States Supreme Court in Morgan vs. 
United ` States, 298 U.S, 468. Fhe United 
States Supreme Court is of the? view that if 


the one who determines the facts which under-. 


line the order has not considered evidence or 
heard argument, then it virtually means that 
no bearing has been given. It goes so far as 
to say that the ‘duty cannot be performed .by _ 
one who has not heard the evidence and 
argument and it is not an impersonal obliga- 
tion. It is in that case that the American 
Supreme Court laid down the famous doctrine 
that “the one who decides must hear,” as one 
of the essential principles of administrative 
process and of fair hearing. 

It is submitted that the American doctrine 
of one who decides must hear is an excessive 
doctrine and in many ways impracticable, 
The administrative agency, be it a single 


individual.or a Board, cannot possibly dispose 


of the volunie and complexity of the work 
dealt with by these agencies unaided in the 
sense in which a Court judges the cases which 
come before it. This practical difficulty 
appears to have been noticed by Chief Justice 
Hughes of the American Supreme Court in 
the Morgan Case in 298 U, S. at p. 481 where 
he tried to tone down the doctrine of one who 
decides must hear. No doubt, when ‘the 
conduct of an administrative hearing is 
divorced from the responsibility of decision; 
both the ‘evidence and the decision tend to 
become irresponsible, But this defect can be 
corrected by creating a system of appeals 
within the administration. For instance in 
India there are the trial and Appellate Courts 


in Sales Tax Agencies, where the Commercial 


Tax Officer agd -Assistant Commissioners and 

Commissioners provide a kind of-a hierarchy 
$ ° e 
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of hearing ingtitutions- comparable to trial 
Courts and Appellate Courts. 

A discussion of administrative hearing 
must take into account one very common 
feature in administrative proceeding, inherent 
in the nature of administration,- I have in 
view the proplem of consolidated hearing that 
an administration takes resort toin dealing 
with a number of cases involving exactly 
similar set of facts arising out of the adminis- 
tration of any agency under one particular 
Statute, The normal judicial course ig. to 
have individual hearing in every case. Unless 
“parties agree, decision in one case does not 
bipd the fate of other cases except so far as 
legal principles, binding precedents, and the 
doctrine of res judicata are concerned. But 
the situation is entirely different in adminis- 
trative proceedings. The doctrine of Ashbacker 
Radio Corporation vs. Federal Communication 
Commissioner, 326 U.S. 327 is that where a 
Statute provides that an application cannot 
be refused without first giving the applicant 
an opportunity to be heard, the grant of one 
er two mutually exclusive applications 
without a hearing to both deprives the user of 
the statutory opportunity to be heard. ` 

The occasion and procedure of consolida- 
ted hearing have to be guided by wise appre- 
ciation of the interests and parties who would 
be affected by an administrative decision on 
a partioular point. The difficulty here arises 
because of the fact that the administrative 
decision on many spheres of life may not be 
_ realised until the decision is taken, At the 
Same time while it is desirable to havea 
representative hearing of interests, it is 
necessary to remember that it can -easély be 
overdone with the result that the “‘administra- 
tive procedure will become unwieldy and 
unmanageable: | s: 

The actual administrative decision, its 
form and content are debatable subjects. In 
the Courts of law a litigant is enfitled to a full 
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and rea$oned judgment of the Judge stating 
the Court’s appreciation of «facts and the 
reasons for coming to the conclusions, This 
right to fill judgment with reasons is not 
merely in the interest of the litigant but also 
considerably enhances the possibilities of 
formulating a body of cage law which guides 
in the legal developmeng of application of law 
to facts and helps to introduce an element 
of stability and certainty in a realm notorious 
for uncertainty. It has been asserted that a 
part of the principle of natural justice is that 
a party is entitled to know the reason for the 
decision apart from the decision itself. As 
Dr. Allen puts it that inthe British Jurispru- 
dence there is no obligation to give reasons 
for departmental decisions although “in actual 
practice reasons for departmental decisions 
are frequently given but only ex gratia.” The 
value of reasoned decisions asa check upon 
the arbitrary use of administrative power is 
no doubt clear, What is not always clear is 
that the reasons are essential for administra- 
tive appeals and judicial review to be really 
effective. Without reasons, the administra- 
tive appeals and judicial review become ‘idle 
ceremonies. Unless reasons are known it is 
difficult, if not sometime impossible, for any 
appellate, reviewing or supervisory authorities 
to do effective justice The general practice 
in American Administrative Law on the other 
hand has been to give written opinions in 
support of the decisions of the Agencies. 
Although the rule of precedents and case law 
does not apply in; administrative proceeding, 
it. may be noted that the observance of prece- 
dent is a ‘prominent cature of American 
Administrative justice as” pointed out by 
Schewartz. 

In administration however there are 
numerous cases, simple and clear in their 
nature which hardly require statement of 
reasons, and having regard to pressure of time 
on administration, universalgule of reasoned 


2& š 
might 1 put the larger part of the adnmnistra- 
tive machinery out of gear. 

> Closely allied to this subject is the right to 
appeal ‘for further and higher judgments. 
Administrative decisions in order to command 
respect must have some easily available pro- 
cess for inviting an appeal. Whether the 
appeal should be within the sphere of admini- 
strative machinery or by some kind of judicial 
control may be a matter of policy and not 
essential legal interest but the provision of 
some kind of an appeal or review even within 
the administrative machinery at least makes 
for more chances of responsible administrative 
decisions. It also helps in a rough and ready 
method of separating the executive part of 
the administration from its judicial part, 
“Many of the Statutes in India which set up 
administrative agencies and tribunalhave made 
particular provisions for appeals and reviews 
within the administrative hierarchy. The 
nature and scope of such appeals naturally 
vary under different Statutes, 

Publicity and adequate legal representation 
ensure fair hearing. In India many administra- 
tive tribunals, like the Land Acquistion and 
Compensation Tribunal, Industrial tribnnals, 
Railway rates tribunals, Income tax tribunals 
and Regional Transport authorities are very 
often open to the public but majority of other 
administrative agencies do not sit in public, 
Dr. Allen i in his “Administrative jurisdiction” 
speakng of British experience says “Most tribu- 
nals sit in public and where there are excep- 
tions such as the Service Committees under 
the National Health Service, the Solicitors 
Disciplinary Committee and the Assistance 
Appeal Tribunals? there are plausible reasons 
‘in the interest of the party most concerned 
for hearing “in camera.” But neither in Britain 
norin India is there a general requirement 
that the administrative adjudication should be 
conducted in public, See Re Agricultural 
Industries Ltd... [1952] ol All. E, R. 1188. 
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American adminitrative tribunals lean more 
in favour of publicity. It is submitted that on 
general rule in favour of open “and public | 
justice can be formulated in administrative 
law except by saying that wherever possible. 
without danger to the party and the adminitra- 
tion, it should be followed. à 

Adequate and rcasonable legg] representa- 
tion is one of the guarantees of a fair hearing. 
The picture on this point in administrative 
law is far from clear. Where there is ho 
Statutory provision debarring professional 
assistance, administrative agencies and tribu- 
nals normally permit it. But in many stafutes 
or regulations, made thereunder, legal repge- 
sentation is expressly excluded, It will be 
interesting research to list those Statutés.and 
Regulations to find the principles, if any, for 
such exclusion. The estensible purpose in 
such cases is to save expense which is sup- 
posed to protect the poor against the zich and 
to reduce delay because lawyers are thought 
to waste time in irrelevent arguments. Dr. 
Allen says “Experience has taught me that to 
deny persons who are unable to express thene 
selves the services of a competent spokesman 
is a very mistaken kindness.” The complexity 
of modern law, thee variety and, multitude 
of rules and regulations and the practical 
difficulty of making them readily available 
and seen in their total perspective make it 
essential that professional assistance’ should 
be universally permitted* in administrative ` 
hearings. Inthe present context the expert 
administrator and the ordinary citizen are a 
very unequal match. In some administrative 
hearings, although no lawyers are permitted, 
agenés are allowed to appear, My own view 
-is that it isan undesirable practice encourag- 
ing faulty and spurious representation. 

‘There remains the important question of 
judicial review of administrative actions. 
Professor Laski was not particularly keen on 
giving the Jutiges the control over the adminis- 


_it and the citizens... 
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tration. He is not. alone-in that view. Almost ` sovereign ‘monarch was itself -the spongor of 


the -accepted ° doctrine today in the world is, 
even for those-who advocate a large measure 
of administrative law and its administration 
by administrative agencies and tribunals, that 
there should be some kind of judicial control. 
The principles of judicial control have been 
exercised in “our jurisprudence first by the 
doctrine of ultra vires controlling jurisdiction 


by confining-the administration within the 


limits of the Statutes under which the adminis- 
tration works, “secondly, by the control °of 
procedure through the application of the rules 
of natural justice, and, thirdly, by the control 
of the actual decision and: adjudication by the 
doctrine of: the error of law apparent on the 
face of the record. The . instrumentalities 
the Courts normally use for- exercising judicial 
control are the well known procedures of 
mandamus, certiorari, prohibition, Quo wae 
ranto, and other writs. 

Much of our discussion about administra- 
tive law and. consideration of the constituents 
of a fair hearing is always coloured by Anglo- 
American jurisprudence and the jurisprudence 
of the Commonwealth countries. Administra- 
tive law in such jurisprudence has acquired an 
entirely different. connotation -from that in 
which it. was. originally -understood in. legal 
history. Any law that deals wifh administration 
and sets, up administrative agencies and tribu- 
nals'is now in that Jurisprudence regarded as 
administrative law. an expression which I con- 
sider entirely misleading: In fact, all law 
and all statutes are in their very essence ad- 
_ ministrative. Law means administration. 
° The true significance of administrative law lies 
in its'claim that bureaucracy- is- self-sufficient 
to deal with and decide the disputes_ between 
Independent courts and 
independent judges were the product of peo- 
ple’s revolt against the absolute power exerci- 
sed by the- sovereign- monarch. « Parliament 
thege in- its- bid to: wrest power from. the° 

; ç 


Independent judiciary and courts, That was” 
the message of resurgent democrac¥ in its 
pioneering days. In the overwhelmed and 
perhaps decadent democracy of the modern 
age Parliament finds that its former adversary 
the bureaucracy 15 today, its best ally. It is one 
of the ironies of history. It is therefore in 
that view important to understand the modern 


` message of administrative law That under- 


standing is not helped by the expression of 
administrative law which is a misnomer. This 
is best understood by reference to the droit 
administratif in France. The French juris- 
prudence has an entirely different approach to 


administrative law and has an entirely diff- 


erent philosophy about it. A brief reference 
to it will be relevant in this discussion. 

The main probtem of administrative law is 
to devise some practical protection so that the 
increasingly large impact of administration 


-on society does no avoidable harm to the 
. individual or the corporote life in the State, 


The legal ingenuity and research of Anglo- 
American and Commonwealth jurisprudence 
has so far developed two distinct attitudes. 
The first is to'equate as much as possible the 
administrative technique to the judicial techni- 
que and then the second is to invent methods 
of judicial control of administrative acts, 
Both are fundamentally deficient. The first 
indicates a basic failure to understand that the 
two techniques cannot be assimilated because 
of their very nature and purpose. The second 
at best is an attempt to judge after the event 
in the tradition of orhodox -jurisprudence 
which however fails to understand that society 
can affort to judge after the event in case of 
individual -delmquency, civil or criminal, but 
cannot do so in case of administrative actions 
with their varied and mass impact on different 
parts of the society, and that it is easier to 
correct individual dereliction, than public 
wrong. ` 
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Conseil d'Etat in France, unlike the courts 

df Anglo-American Jurisprudenge, does not 
only cortect the superficial and apparent defect 
in formal and external legality alone but also 
enquires into the grounds and “substance of 
the adminisitrative decision. Conseil d’Etat’s 
main business is to advise before the adminis- 
trative step is taken and its other business is 
judicial dealing with “contention adminis- 
tratif.” Two distinct procedures are applied 
One is “recours en annulation pour excess de 
pouvoir” and the second is “is recours de 
pleine jurisdiction.” The difference between 
the two is that in the second only the aggriev- 
ed persons can sue the State and the Admin- 
istration for damages. It is a very much more 
effective and far less formal way of making 
the Government and the administration liable 
for torts than the cumbrous and restricted 
right and procedure permitted by the Anglo- 
American and Commonwealth Jurisprudence 
including the Crown Proceedings Act and the 
Federal Tort Claims Act. In the ‘annulation’ 
proceeding the aggrieved party attacks directly 
the administrative act or decision and cannot 
claim damages, though if he succeeds com- 
pensation may result. Its main object is to 
quash the administive act or decision, whether 
general or particular. The decision is de- 
claratory. Itis something in the nature of 
a judgment in rem. This process or procedure 
of controlling administrtaive proceedings is 
not confined, limited or stifled by the narrow 
concept of ultra vires as understood in our 
jurisprudence. While the courts in England 
and here are debarred from investigating 
the merits of tft ministerial decision where 
the satisfaction or opinion of the Minister 
alone is the test, Conseil d’Eta? In ‘annulation 
proceedings acts more effectively and more 
broadly The Conseil d'Etat claims and ex- 
ercises authority and jurisdiction over any 
member of the administration in respect of 
his administrative act as such. It can require 


the administrative officer to justify the chal 
lenged act before the Conseil’ &Etat in the 
presence of the aggrieved applicant or com- 
plainant and the public by the process of 
‘controdictoire’ akin to advetsary proceedings 
in Our judicial courts. This process in the 
last resort is availabe by way of ‘cassation? as 
a matter of right and not of privilege. -It 
gives the French citizen the right and the 
power to accuse the administrator in respect 
of his administrative act and brıng him and 
hivact to the test of both law and fairness. 
This means that even the ministerial orders 
are also subject to review by Conseil d'Etat. 
The French ‘droit administratif” first over- 
comes the narrow doctrine of the ultra vires 
and then avoids the fitful and uncertain dis- 
tinction between “speaking” and ‘unspeaking’ 
orders on the one hand the our too subtle 
differences between the administrative and 
quasi-judicial acts on the other. They are 
the most persistent and conspicuous obstacles 
which have considerably reduced the vitality 
of our certiorari and mandamus proceedings 
of judicial control of administrative actions. 

The Conseil d'Etat has a universal juris- 
diction over all administrative acts and pro- 
ceedings and enjoys both original ahd appellate 
authority, not limited to control of inferior 
Jurisdictions but covering all administrative 
acts, whether executive, administrative, judicial 
or quasi-judicial. Its jurisdiction extends over 
both metropolitan as well as colonial France. 
The Conseil d'Etat is really the High Court or 
the Supreme Court in respect of all adminis- 
trative and | bureaucratic decisions and pro- 
cedgres. 

Studerts of legal research, will however 
always do well to remember that laws are rot 
exotic. „Indian admirers of French droit 


administratif should be told that itis rooted 


in French Government. To adopt bodily the 

French drox administratif in Indian jurispru- 

*dence will mean throwing overboard our Çon- 
e 
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stitution lock, stock and barrel. What however 
we can learn from the French experiments in 
administrative law is I submit, to have an 
Administrative Court of Appeal. Without 
attempting to irén out the differences of pre- 
vailing administrative procedures and types of 
administrative decisions by a uniform code, a 
Central Court of Administrative Appeals will 
` go a long way in stabilising such procedures 
and decisions. It will avoid sacrificing the 
vitality of their essential differences which 
have grown up due to their own individual 
special needs and circumstances at the altar of 
a fancied idol of uniformity, where uniformity 
Was never intended to'apply, and at the same 
time give the aggrieved citizen the much 
needed remedy of having the merits and 
grounds of the administrative decision truly 
examined and tested by such a Court of Ap- 
peals, which hardly exists except in mere name 
in our ‘present jurisprudence. This will avoid 
frivolous appeals to the constitution, reduce 
the unnecessary burden on the Courts thrown 
by such appeals and at the same time ensure 
"judicial review of ultimate administrative 
decisions after they have been sufficiently tested 
and investigated by the Administrative Court 
of Appeats, whose membership should have 
independence and continuity of tenure. 

The Russian experiment in Soviet Law 
with Gosarbitrazh is comparable to some ex- 
tent to the idea of an Administrative Court of 
Appeals of limited nature. In the fields of 
commercial contracts between State business 
enterprises, Gosarbitrazh has been transformed 
from an Arbitration Tribunal into a Commer- 
cial Court, and it is now bound by the Civil 
Code. Property and contract disputes between 
“the different economic organs of different 
Ministries are decided and adjudicated ina 
special system of Courts called the State Board 
of Arbitration,—Gosarbitrazh. Gosarbitrazh 
is completely separate from the.regular Courts 


gnd.is closely linked and comparable with he 
° 6 
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administrative branch of the Government. 
Each of thç organs of Gosarbitrazh is imnfe- 
diately subordinate to the supreme #dministra- 
tive body of the territory in which it operates 
which is usually the Council of Ministers of 
the U.S.S.R., the Council of Ministers of the 
various Constituent and Autonomous Repub- 
lics and the Executive Committee of the Terri- 
tories and Regions. In Moscow and Lenin- 
grad and Quibyshey organs of Gosarbitrazh are 
attached to the Executive Committee of the 
City Council. Although the arbiter is not a 
Jawyer or a professional Judge, he is assisted 
by a lawyer throughout each case. To begin 
with it was not a judicial but an arbitrational 
and an administrative body and at one time 
lawyers were excluded from its procediengs. 
But by the middle of 1930, Gosarbitrazh was 
converted into a full Commercial Court and 
was declared to be bound by the Civil Code and 
the norms of Soviet Law in general. It also then 
threw its doors open to lawyers. The types of 
disputes that come before Gosarbitrazh are 
amazingly diverse. Many relate to the quality 
of the goods supplied under contracts A 
large number of them involve the question of 
prices and terms of payment. The Soviet 
citizen cannot sue the State. But a Soviet 
citizen may, however, sue any operative organ 
of the State. He may sue, for example the 
Chief Administration of the Army. Air- force. 
for the wrongful death of a near relative. He 
may sue the village or city or regional Soviet 
or Executive Committee on obligations arising 
from breach of contract, injury to person or 
property or unjust enrichment, The Soviet 
Gosarbitrazh has been a significant expcriment 
in administrative jurisprudence. Its decisions 
have prepared the way for a new administra- 
tive, legislative as well as a new judicial policy 
in the regular system of Courts. The norms 
and ideals of Soviet Law and jurisprudence are 
entirely and basically different from the norms ` 
and ideals of Indian, British, American and 
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Commonwedlth jprisprudence, but that diffe- 
reace though great and vital, need not make us 
blind tó prospects and feasibility of an Admi- 
nistrative Court of Appeals for Commercial 
‘disputes like Gosarbitrazh. Indeed in the 
American legal history, attempts to establish 
such courts are not ufiknown as the Court of 
Claims established in “1855 and the United 
States Commerce Court established in 1910 


It is submitted that in India the experiment 
with an Administrative Court of Appeals with- 
in limited spheres of acquisition, taxation, 
commerce and social services and with power 
to that Court and disputants before it to have 
the concurrent remedies of judicial review 
under the Constitution and a case stated to 
the Supreme Court or the High Court 


may bea desirable add worthwhile venture ' 


but abolished in 1913. That itisalive idea injurisprudece in this age of new social 
in British jurisprudence is recently proved by Consciousness. 
Frank’s Report. - 
6 
Mastering the lawless science of our law ° 


That codeless myriad of precedent, 
That wilderness of single instances, 
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Through which a few, Dy wit or fortune led, 
May beat a pathway out to wealih and fame. 
—Tennyson. 


, 
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THE RULE OF LAW ` 
CO By 5o 
m -4 The Hon'bje Mr. Justice D. N. Sinha | Š 
s ygi Calciitea High Court. I 


_. There are two rules in this World, one 
the Rule of Law; and the other the rule of 
the Jungle. The cule of the Jungle is diten 
mistakénly referred to as the ‘Law of the 
Jungle. As will présently be séen, it is no 
Isaw but the negation of all laws. In point 
of time however, the law of the Jungle 
came first, for mankind emerged into the 
sun from the dimness of his cave and the 
darkness of the forest.” “It was a long and 
dreary journey, and even to- ‘day. it “is not 
easy t tell how far he has travelled along 
the. way. For verily,.man has two faces. 
The one which he generally sports to the 
world has the veneer of- Godliness, but the 
other face he keeps -turned. Could we but 
see it, we would turn with disgust, because 
it bears the devil’s own stamp. 


All that is primitive in man has long 
been submerged, in the rising tide of his 
evolutionary ego, but even now, in the 
ancient depths of -his subconscious, lurk 
fearful Monsters—Violence, cruelty, lust and 
greed. The Jungle has long been passed 
but its shadows linger. 


. The law of the Jungle, so called, is no 
law. In the depths of its gloom, every liv- 
ing thing stands for himself, ang there is 
no sanction but the sanction of the tooth 
and the Claw. Within its boundaries, the 
weak is the legitimate prey of the strong. 
When darkness falls, and the miasmatic 
vapoursarise to envelope the J ungle,, every- 
fing, is. still and silent. Swift Padded Feet 
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scurry under the shadows. There is a sud- 
den scream of terror cutting into the chill 
of the night—a scream of agony, a death- 
struggle—and then silence again. And 

the Jungle lives on, in terror and violence. 


SO 


- Long long ago, Man came out of this 
Jungle, into the sun, where the flowers 
bloomed and the birds sang and the terror 
of .the night had been left behind. In his 
bright new world, life was no longer to be 
haunted by the tyranny of the strong, and 
death was not to lurk behind every passing 
shadow. .Man is a -gregarious animal, and 
soon. found -out that it was infinitely more 
pleasant to live in Society, giving and taking, 
and not merely leading an existence centred 
on self. Being emotional, he even conjured 
up an imaginary world where fear had been 
banished and Greed exterminated. Where 
the Lion and the lamb drank together at 
the Mountain Stream, and when you slapped 
your brother upon the right cheek, he turned 
to you. his left.- This he called his ‘Utopia’. 


- And „how did this evolution of mankind 
into society and social living become pos- 
sible? Because Man was, able to evolve 
another rule of living—the Rule of Law. 
The word, ‘Law’ has never been satisfac- 
torily defined. Thousands of definitions 
have been -offered, but not one has been 
found wholly satisfactory. This is bacause 
of the astounding boundaries of the law, 
which is as large and prodigious as life it- 


Do š 
self. It was a long time in human history 
before We had written or codified laws. For 
ages Mag’s conduct was governeti by noth- 
ing more than the accumulated experience 
of his forefathers. From thig originated 
the rule of Customs. In primitive Society, 
religious and secular rules were inextricably 
mixed, which later on*hardened into a more 
rigid course of conduct moulded to suit the 
changing needs of Society. Legislation, 
which is the modern method of creating law, 
came last, To-day we are living in a veri- 
table forest of legislation. So multitudinous 
are the written laws that no one but an 
earnest devotee of the Law can hope to 
have even a passing acquaintance with it. 
Indeed to be an expert in any branch of it, 
requires the expenditure of the best part of 
a lifetime. To the common man, the word 
‘Law’ does not raise a pleasant image. He 
conceives it as a necessary evil which can 
not be cured and so must be endured. He 
imagines it to be a series of ruthless prohi- 
bitions which can not be disobeyed without 
peril of punishment. “The false conception 
of Law” says Pollock, “‘merely under the 
form of prohibition is largely due to the 
exaggerated prominence of criminal Law in 
the public eye. To nine lay folk out of ten, 
the word ‘Court’ suggests a Police Court first 
and to some of them nothing else at any 
lime. “But Law has really no boundaries. 
Just as life has become complex, law has 
had to reach all its distant ramifications, and 
has indeed become vast and complicated. 
No longer is it sufficient to have the ten 
Commandments engraved on stone. To en- 
ii grave all the written Laws today will take a 
veritable mountain! r 

But tbe basis and foundation of all Laws 
is to preserve human life and human society. 
“Eyery Man” said Hobbes, “is entitled and 
bound to pregerve the »existence which God 
has given him” But upon that foundation, 


a complex structure has been built. In such 
a world no one can afford to be unconscious 
of the rule of Law. We must ‘appreciate 
that modern life with’ all its complexity 
would be impossible if we did not constantly 
apply to it the discipline of the law and its 
remedies. What should be the Law is the 
business of the legislatures whjch are the 
accredited representatives of the people. 
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Law on the whole represents the common ` 


conscience of those who are subject to it, 
If g did not. it would not be obeyed, at 
least not in a free country. “It is generally 
true” says Pollock “that positive Law will 
only reflect current moral opinion. “He 
however points out that “Ethical feeling and 
Judgment are not uniform throughout a *com- 
plex and specialised community, but vary 
according to the education, surroundings and 
pursuit of different social groups, as soon 
as one passes from the rudimentary principles 
to their application.” Modern law is highly 
advanced. But knowledgeable people are 
constantly pointing out its shortcomings. 
The first defect is its prolixity. “It will be 
of little avail to the people” wrote the Fede- 
ralist, “that the Laws are made by men of 
their own choice, if the Laws be so volumi- 
nous that they cannot be read, or so in- 
coherent that they can not be understood. 
If they are repealed or revised before they 
are formulated or undergo such incessant 
changes that no man who knows what the 
Law is 
tomorrow. “And even with this voluminous 
body of Laws, we have not attained any 
degree of adequacy. “The commandments of 
the Law’. says Pollock “come sadly short 
of being adequate. We lawyers know very 
well and may find very bigh authority for 
it if required, that life would be intolerable 
if every man insisted on his legal rights to 
the full”. But whatever be the drawbacks 
eof the Law we cannot do without | it. 


today can guess what it will be 
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“Man’s struggle” says Justice Douglas in 
his Tagore .Law Lectures, “has been to 
live under’ a Government of Laws and not 
men”. H Law represents the Common 
Conscience the spirit to obey it must be 
carefully fostered.. The Laws we have at 
present and, the legal system that we follow, 
is a legacy ef the British. Opinions differ as 
to the quality of the British as rulers. But 
there cannot be two opinions that they are an 
intensely law-abiding nation, and their 
system of Law is second to none. But what 
is worthy of emulation is the attitude of the 
British to their own laws. Having made a 
law, they think it logical to bow down to 
it and obey its behest. If the Law is bad 
or uhsuitable, the constitutional remedies are 
set in motion and the law is removed from 
the Statute Book. A reverence for the Law 
and the Judiciary which administers the Law, 
is a part of his training in life and forms a 
firm trait in his character. 


I say this with considerable regret, that 
in this country while we profess to follow the 
British system of Laws, we are doing nothing 
to inculcate in young amen, this worthy atti- 
tude of the mind. On the other hand, there 
is a growing intolerence of all laws and all 
Constituted Authority. The time has per- 
haps come when we should calmly ponder 
over the question and take steps to check its 
ugly gtowth. I am not for a moment sug- 
gesting that man should become ‘servile to 
tyranny or a slave to despotic Laws. But we 
do not seem to realise that we are now an 
independant people and the proper way to 
deal with a Law that is unsuitablé is to take 
recourse to constitutional methods for its re- 
peal. 


Unfortunately however, our young men 
are growing up with minds which are in 
@ -5 


creasingly intolerant. 


pulled: out and beaten! 
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Either we do not ap- 
preciate the advantages of the Rule of Law, 
or we are dilowing unthinkingly, the, Rule of 
Law to lapse. The latter would be a tragedy 
beyond recall! This subtle change in the 
ethical conception of out society is apparent 
in many ways. If you sare driving a motor 
car in certain parts $f the city, you will 
find young men standing on the road refus- 
ing to move so as to allow the car to pass. 
If there is the slightest accident, a holocaust 
follows and the life of the driver is in danger. 
We all read in the papers a short while ugo 
of a most senseless. case. A bus. driver fan 
over a person, but escaped. All the subse 
quent buses were stopped and their drivers 
One’ cannot think 
of a.grosser case, showing the mentality that 
is developing. In another case, also report- 
ed in the papers, a Government Official had 
reserved a compartment in a train for him- 
self and his family. During the middle of 
the night some young men asked him to 
open the compartment to let them in, which 
he was not lawfully compelled to do. As hie 
refused, a mob of several hundreds of people 
gathered, broke open the compartment and 
manhandled him. 


Take the case of general strikes. 1 do 
not say that many of them are not for worthy 
causes. But suppose you do not see eye-tos 
eye with the strikers in a particular 
matter. Nevertheless, you are compelled to 
join, and if you do not, you are likely to 
be manhandled in the streets. Take again 
the question of Noise. Te Rule of Law, 
propounds that every citizen should be care- 
ful to see tilat his fellow citizen should not 
be incommoded by his acts. That ıs also 
the essence of socigl behaviour. In England 
if you put on your radio high And make a 
noise, your neighbour will et once phone 
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the Policesand you will have a call from 
jhem Very soon and ‘politely’ asked to turn 
off thé poise. But what is it that happens 
in our cities? During religious festivals we 
completely -forget that there is euch a thing 
us the law of nuisance, and thousands of 
loud speakers blare*forth a non-stop caco- 
pony. of raucous musfc, day and night, until 
peace-loving people feel like going out of 
ther minds. We often complain about the 
lack of ‘civic amenities in our towns. But 
how can we have any -amenities, if we do 
not have an elementary sense of civic be- 
haviour? The’ municipal laws are .openly 
thwarted. Refuse is thrown into streets, 
nuisance is‘ committed everywhere. Every- 
body. tolerates the encroachment.of the pave- 
ments until, they are veritable Bazaars, and 
nobody minds if our Bazaars are the re- 
pository of all kinds of filth:and decay. It 
is unnetessary to multiply examples. What 
is required is the development of an: atti- 
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tude of the mind. Either we ere developing 
into a strong, law-abiding nation, intolerant 
of the violator of the Law, or gradually 
deteriorating into a lawless type of people, 
whose destiny leads back „into the Jungle 
from whence we all came. It is-for us to 


`lay' the pattern now. In the years to come, it 


might be too late. ° 


In a short article like this it is not pos-' 
sible to develop the theme any further. But 
it will have served its purpose if it induces 
at Teast some of you to ponder over the prob- 
lem and do some earnest, thinking.. ° 


“This is the moral of all human tales. 
It is but the same rehearsal of the past. 
- First Freedom and then Glory—when 
that fails Wealth, Vice, Corruption, Bar- 
E g barism at last; 
And History with all her volumes vast 
Hath but one page.” ° 





Lord Byron. 


The law is the last result of human wisdom acting upon 


human: ‘experience for the benefit of the public. 


%—Samuel Johnson. whe 


. By 
gi A. K. Sen, 
š a a 

Mr. Chairman; Sir, - - 

Since-this is the first time-I am addressing 
the Committee since your election, may I 
express on my behalf and on behalf’ of emy 
delegation our- delight in seeing you presiding 
over-the- deliberations of the- Committee. Sir, 
your‘ contact with: us has been -very close, 
specially the Ministry which is. under my 
charge and I can only tell you, Sir, that we 
are - extremely -happy that you- are -here to 
preside over our deliberations. I 


May, I also, Sir, before stating the. point of 
view of 1 my country express our sincere appre- 
ciation of the great work produced by the 
International Law Commission, the draft 
covering the work of the 8th Session. coming 
in the wake of previous drafts and showing by 
the.draft itself the terrific amount of work put 
through and the hard labour undertaken by 
the Commision. 1. have no doubt, Sir, that 
whether. we can agree on all points or not wé 
shall certainly agree on this that the Inter- 
national Law Commission has done a great 
work anda fine job, and it has really made 
our task more easy than it would have been 
but for the report. ` | 


. e It is necessary to state generally and also 
in certain particular the point df view oÍ my 
country regarding the proposals of ,the Inter- 
national Law Commission. Generally speak- 
ing, Sir, we believe -that the framing of any 
- Ian upa Law relating to the sea cannot 
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THE LAW OF THE SEA ` 


developed Ones - 


Minister for Law, India. « 


be merely a matter of expediency -or a matter 
of reiteration of existing rules of conduct. It 

must be something more. 1 have tried to 
glean from the report of the International Law 
Commission . the - principles which appear 
to have motivated their recommendations. 
Whether I am right in my analysis or not is a 
different matter. But in my view there is a 
particular and significant- principle underlying 
the entire draft-and it-is necessary to explain 
it. It is really an attempt to give effect to the 
general -realisation in our time that the sea 
like the resources of nature must generally be 
appropriated to; the use of mankind, for the 
benefit of all, to make our life broader, richer 
and -fuller. Throughout the ages, Sir, the 
endeavour of man has been to conquer nature 
and to harness her-for his-own advantage, to 
make his life; as I-said, richer and fuller. True 
it is-that some nations -had in the past gone 
ahead of: others in this grim battle against 
nature.- True it-is that some nations had 
appropriated -larger slices from their conquest 
than. others, but, nevertheless, today we are 
happy--at this thought that there is a general 
acceptance amongst-us all that the resources 
of the world, of-the sea and in the future 
possibly of the air as well, must be generally 
utilised: for the: benefit of AM, the power- 
ful as also -the -backward nations, more” 
and the underdeveloped 
ones. It is this. realizations of the res- 


saa those. who have been more 
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fortunate than others in leading the battle 
against nature and the conquest of nature that 
has made an International life possible, that 
has made the task of improving the under- 
developed areas of the world more easy to 
achieve. I am happy to say, Sir, and I am 
sure there will be very few to dissent against 
that view, that toda? those who are more 
powerful, those who. have more resources, 
those who have achieved more in the shape 
of material comforts or amenities realise that 
this enjoyment has given to them a very heavy 
responsibility, namely, that they must share 
their good fortune with others less favourably 
placed. That I understand has been the 
common impetus with all the conflicting power 
blocs today.. Whether they agree or disagree 
on important matters or not is not. so impor- 
tant today as the broad agreement amongst 
them that the world as a whole must be made 
fit for the life of the humanity. It is this 
realisation and this significant fact marking 
the onward march of civilisation which I 


assume lies at the basis of our efforts and 


endeavour to formulate a Law of the Sea, 
namely that more must be shared and less 
must be appropriated so that humanity as a 
whole benefits from what is a nature’s legacy 
to mankind. It is in order to achieve this 
difficult harmony that I presume the Inter- 
national Law Commission has taken such 
great pains to formulate its proposals. It is 
necessary to elaborate this point a little 
further. To make the seas, the ocean the 
common property of all - necessarily brings it 
into conflict with the peculiar interests attach- 
ing to the coastal States. _ Such interests may 


vary. from State to State, from climate to: 


climate, from areas to areas because of 
many diverse factors and forces obtaining 
in any particular area, the necessity of 
security and various ether} factors which 
we need not detail or try to enumerate. 
It is sufficiefft to notice that this conflict 


idea even af the time of Grotiers, 
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makes an absolute appropriation of the 
ocean generally for the use of mankind 
difficult to achieve. Such a general appro- 
priation without any reservation naturally 
brings in its wake a confljct between this 
general requirement of humanity and the 
particular areas peculiar to coastal States. 
Our task will really be worthy ofeachievement 
if we can strike a delicate balance, a proper, 
harmony between these two rival claims of 
particular areas. This is the problem viewed 
gengrally in its application. It might take 
different forms but it is fundamentally the 
problem today. On the one hand there is our 
eagerness to see that the sea, that all the 
resources of nature should be drawn upon for 
a common feast by humanity and there*is on 
the other hand our eagerness as members of 
coastal States to see that this general feast 
may not deprive the daily bread or the daily 
necessities of the various constituengies. It 
reminds me of the words of a great Sanskrit 
Philosopher. Dealing with the High Seas he 
said, “On the Sea shore of the endless world 
is the great feast of humanity.” This is true 
today as it ever was, and it is to make this 
feast enjoyable, to make it worthy of realisa- 
tion consistent with the preservation of the 
reasonable interests of all the different States 
that will really lead the way for our work, and 
for a proper formulation of a common law of 
the sea. 

Now, Sir, that at once opens up various 
ways to look at the problem and also exposes 
the various difficult problems which await 
solution today As I said before that at one 
time, not very long ago, the high seas were 
only regarded as the common highways for 
commerce and trade and navigation, A purely 
negative aspect of the high seas was really 
realised or sought to be used and: expressed. 
The sea is there open to mankind for carrying 
merchandise and trade. That was the basic 
The appro- 
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` priation of sea to serve the needs of men was 
not so much appreciated, I am very thankful 
to the International Commission for paying a 
good-deai of attention to this aspect of matter 
which is so vital today because it opens up a 
large reservoir for man to draw upon, increase 
the supplies or those necessary materials 
which makeelife worth living today, It is not 
_merely the negative aspect of sea which con-. 
cerns us, it is the more positive aspect, namely, 
the exploitation of the resources of the sea, 
augmentation of the resources of sea and also 
possibly such aspects as preservation of the 
resources of the sea which really assume 
much more importance today than the freedom 
of navigation in the old sense. There is really 
no divergence of views on the -point the seas 
must be lett open and kept op2n for trading 
as well as for navigation. That limited recog- 
nisation of a fundamental fact, I don’t think 
was ever blurred by any other matter as this 
was settled at the beginning of the 19th 
century beyond any dispute. Two celebrated 
judges—one in England and -another across 
“the Atlanfic in America—settled the law for 
all times. The first case was the well-known 
case of Le Louis. 
judgment,sitting in the Exchequer Chamber, 
It is a very celebrated judgment. I think it is 
reported -in Dodd’s report Vol. 2p. 210 at 
page 243. He said that nations of the world 
have an equal right over the: un-appropriated 
parts of the sea fonfree navigation. Again, there 
are two very significant limitations. One, the 
‘unappropriated parts of the sea that means the 
-high seas not comprehended by the territorial 
waters, historical bays and .various other 
special areas. Burring those areas the right 
to navigate*was recognised asa ‘fundamental 
right enjoyed by all States. The other 
limitation was that-it was the right to navigate 
only, a limited right. The right to exploit, the 
right to augment, the right to participate in the 
resources of the sea whether iñ water, under 
e- I 
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water Or under the sea-bed were matters which 
were not considered. The second celebrated. 
judgment is that of the great American, judge, 
Judge Story in the very well-known case of 
Marina Florg. Judge Story, as you know, had 
a great flourish in the employment of his 
language, a great master pf the English langu- 
age, Hesaid, “Upon tae ocean, in times of 
peace every State possesses an entirely equal 
right. Itisthe highway of all, appropriated 
to the use of.all, and no one can vindicate to 


‘himself any. special claim or. prerogative 


there”. .It seems to me that Judge Story 
advanced the matter a little further for he not 
only regarded the high seas as high ways of 
commerce but also conceived the high seas as 
appropriated to the use of all. That aspect, 
Sir, has assumed very great importance today 
and about this I was trying to express our 
view. - Now, Sir, as I said that this conflict 
must continue so long as the world is divided 
into different States, between the larger needs 
of humanity for proper utilization, for proper 
participation in the exploitation of the seas 
and its resources and also for the proper use 
of sea as a common highway for commerce 
and trade and on-the other hand the special 
needs of others and special areas. This conflict 
takes the form of various problems like the 
territorial waters, continental shelf and the 
contiguous zones. Now, as you know, neither 
the Hague Codification Conference nor the 
International Law Commission arrived at a 
general agreement regarding the proper breadth 
of the territorial-seas which will. be accepted 
by all as the proper breadth. The reason is 
obvious. As I said that this work of bringing 
about harmony between thé freedom of the sea 
and the particular interests of particular States 
cannot alwd@ys follow the same way for every- 
one, Our task should be to find the largest 
area of agreement as regards this particular 
matter. Iam happy to say that over a very 
broad area we have agreement. Over this ° 
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paticular matter of territorial sea we hdve to 
arrive àt some ‘formula. which' will bring about 
the greatest measure of agreementeamong the 
| States.” As you are well aware, the big maritme 
powers have been recognising a three-mile 
limit to be the proper breadth of the territorial 
séa. ` Thé United Kingdom and America 


support® that'‘view:- [here ‘are others who 


prefer the six mile limit. So far as my country 
IS concerned, bya Proclamation of the Presi- 
dént issued ‘in 1953, we prescribed a six-mile 
limit for our ‘territorial waters. 


the Rapporteur appointed in the 4th Session 
“ of the International Law Commission. -In his 
report which is document A. CN-4/53 he 
supports the idea 'of a six-mile limit. The 
“reasons are obvious. Due to technical improve- 
‘ments’ increasing the speed of the coastal 
vessel and increased efficiency of the coastal 
` States in supervising the waters guiding- their 
` shores, a six-mile limit is. regarded by many as 
the proper and reasonable limit, for security 
° reasons and for reasons which’ may-be of an 
economic nature or of other types. < 


The International Law Commission in its 
8th Session reported that there is no particular 
agreement amongst the nations as regards the 
proper breadth of the terriorial sea. I regret 
to say that I cannot:agree with my esteemed 
friend, the Leader of the United Kingdom 
Delegation, that the three-mile limit is now 
a fact of International Law. I would respect- 
fully point out that itis not so and that all 
States have not agreed about that particular 
prescription of International Law. But I 
agree, Sir, that ase matter of International 
Law -a limit beyond twelve miles .is not 
recognised by the consensus of opinion pre. 
vailing in the field of Internatioual~Law. Our 
Government, therefore, agree with the recom- 
mendations of the Interndtional Law Com- 


» misson that in order to achieve a uniform rule, 


There is” 
support for that point of view in the’ report of 
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° 
in order to achieve the greatest measure of 


agreement between States adhering to ‘divergent 
views on the matter it is better to strike 
at some formula which would strike z balance 
between the rival views held by different States 
and which would at the same time’ conform to 
the well recognised prescription of the Inter- 
national Law that the territorial waters should 
not extend beyond twelve-miles. 


I am-happy to say, Sir, that Article 3 of 
the graft recommendation of the International 
Law Commission recognises these factors. If 
I may read, Sir, Article 3. It reads thus:— ° 

- - +e o 
1. That Commission recognises that 
. International parctice is not uniform 
as regards the delimitation of the 
territorial sea; - 


2. The Commission considers that 
‘International Law does not permit 
an extension of the territorial sea 
beyond 12 miles; a 


3. The Commission, without taking any 
decision as to the breadth of the 
territorial sea wp to that limit, notes, 
on the one hand that many- States 
have fixed a breadth greater than 3 
miles, and, on the other hand, that 
many Stafes do not recognise such 
a breadth when that of their own 
territorial sea is less; 


4. The Commission considers that the, 
breadth of the territorial sea should 

e be fixed by an International Con- 
ference, . | ° I 


Sir, may 1 humbly propose on Behalf of 
my Government that since it appears to be 
extremely difficult to achieve unanimity of 
views regarding the breadth of the territorial 

I -° 
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waters which? may be. ereseribed by .all the 
States, it gray. be really worthy. .of .considera- 
tion as.to whether.or not we should .adopt an 
Article which would prescribe the limit beyond 
which territorialwaters cannot extend’and yet 
at the same.time leave the ultimate discretion 
with the coastal States to fix the breadth. for 
the particular coastal State within the ceiling. 


. If we take the ceiling-of 12 miles we may 


leave the ultimate discretion with the coastal 
States to fix their territorjal waters .within that 
ceiling. That will certainly achieve a greater 
unanimity. than we have achieved ‘at_the 
present moment on this rather difficult problem. 
As Í said that this is an important form of the 
contradiction which results whenever the needs 
of the freedom of the sea- comes.in conflict 


with the PANEN needs of the coastal States. | 


‘Then, Sine bave ihe: sales wei 
The preblem of inngcent passage, the problem 
of ‘historic bays, the problem of merchant 
Ships plying within territorial waters; the 
jurisdiction of the coastal States over them, 
Government ships caltying on- commerce as 


also carrying on non-commercial activities, 


warships of particular States plying in. terri- 
torial waters and others: With regard to ‘the 
recommendations of the International Law 
Commission regarding .those `, matters: . my 
Government.are in general agreement, and in 
fact from Articles 1,to 25 we. arein zeneral 


agreement with the recommendations. ‘of the | 
International Law Commission. Of -course . 
we have certain reservations to. make. : Now, . 


dir, we must all agree that. the ocean must be 
thrown open to mankind as. a Whole. "Those 
who have come earlier in the. field, must lead 
the under-developed countries asto how best 
to exploit the sea for their.own needs. It is 


the responsibility given to them along with the ` 


advantages they have acquired through cen- 
turies of past experience by their improved 
e. j 
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scientific techniques -and _qther ° knowledge. 
For instance, a very important. matter whieh 
is - vital for many countries that are‘under- ` 
developed today, the exploitation of oil-bear- . 
ing areas dccurring under the sea-bed, The 
under-developed countries are not yet equipped bes 
. to exploit these sources the maximum. They 
must be assisted by “their more fortunate 
brothers, the more advanced nations who will 
exploit this not for their advantage but for the 
advantage of the areas which they mean to f 
serve, There must be realisation that the 
power enjoyed by some States really affords 
Opportunities to them to serve the more under- 
developed countries. I am sure, Sir, that with 
regard to that aspect of the matter there would 
be no disagreement in substance or in princi- 
ple. In working out the outline there may be ` 
disagreement but so far as the general principle f 
is concerned, I have not the least doubt that it 
will receive the general approval of this ` 
Conference, that the sea must. be „exploited, 
used,: utilised. and utilised more and more by 
conservation :and by augmentation of its 
resources: by everyone including those who 
have not yet.been able to participate In its 
fruits.in a common endeavour and that rules 
which are framed should assit the under- 
developed in conformity with the great human 
effort which is in progress today. 

Naga Sir, L may mention another point. 
which is: complicated and . thorny—a. problem 
which it appeats,is going .to be raised. either 
here. or.the 2nd or in some other Committee- 
the question of nuclear explosions in the high 
lt is contended by some that nuclear 
explosions carried out in the high seas nof 
only interfere with the freedom of. navigation 
on the high seas but also. destroys the living 
_and other resources. of the.sea and may 
“possibly. also. cau8e widespread pollution. 
Whether it produces a widespread pollution 

° 
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in any vasé area of the ocean of the living 
resources isa matter about which scientists 
have note yet agreed. Some say. it causes 


pollution, others say it does not. The matter ' 


remains to be determined in futur@. But there 
is an apprehension of serious prejudice being 
caused to vast areas of the seas, - There is no 
doubt about it and this apprehension has been 
loudly expressed by countries which happea 
tobe situated in areas near. those where 
nuclear explosions in the - high seas have 
occurred and may occur in the future. 
It is worthy of consideration,--Sir, whether 
this matter should be raised in a conference 
of lawyers who have assembled to frame 
a body of rules for the :sea or whether 
it should not be left for discussion in 
the Ist Committee of the United Nations 
General Assembly or the General Assembly 
of the United Nations as part of the 
general question of nuclear -explosions 
The view. of our Government is well- 
known on the matter. We are against any 
nuclear explosions. We believe, Sir, that the 
peace of the world cannot be established by 
rival powers engaging in explosions of fright- 
ful weapons in their respective areas or in 
trying to perfect frightful weapons of war 
whose consequences can hardly -be imagined. 
We believe, Sir, that the way to peace is not 
the manufacture of dreadful weapons matched 
against each other but to bring about a climate 
which recognises that in the world there would 
be different States adhering to different ideolo- 
gies, different ways of life and that neverthe- 
less it is possible to live together. lf we 
cannot live together the only alternative is 
mass destruction, There is -no golden mean 
between the two possibilities, This is the firm 
conviction, Sir, which we have expressed in 
the past and we hope to do so in the future. 
We say so not in the assufption: that we are 
e wise than others. We say so very humbly 
e 
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because we sincerely believe that apart from 
the clash of arms, apart from the - cgllision . of 
the dreadful engines of war, there is a way of 
life which might sustain different ideologies 
and different ways of life to exist together 
we call “path of peaceful co-existence.’ .It is 
possible for all of. us to live together in a 
spirit of tolerance, a spirit which recognises 
diversity of spirit, which recognises’ certain. 
hard facts of life which can only be apprecia- 
ted but cannot be destroyed. So far. as our 
Delegation is concerned we are not- yet 
decided as to whether this isa proper forum 
for a discussion on this question of nuclear 
explosions whether on the high seas 8r 
elsewhere and whether this matter should not 
better be left tobe dealt with where it has 
been dealt with in the past and-where we hope 
it will be possible to find a fruitful solution, 
namely as a `part of the general question of 
disarmament, the general question for the 
regulation of nuclear. weapons as. methods of 
war so that the utilisation of this vast energy, 
which-man has discovered only for peaceful 
purposes for the benefit of mankind may be 
made. possible and there may continue this 
limitless reservoir of nature fot mento enjoy 


and not to destroy, ee 


These are the general views which we want 
to express on behalf of our Delegation. As I 
said we are “generally in agreement starting 


from Article 1 to 25 and Want to emphasise 


that let the future Jaw of the sea be framed 
only for this . purpose, namely, for the purpose 
of common enjoyment of the sea by mankind 
for the benefit of all, for the under-developed 
countries, „as for the developed -ones, for 
the advanced. countries as for the less 
advanced countries and let not -this free- 
dom of the sea be turned into a tool of oppres- 
sion, as the freedom of enterprise of the 
Industrial Revolution had turned out to-be an 


ma 
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engine of oppréssion for those who were less more powerful ones Let the law be so 


` favourably Situated in life leading to untold designed that it may ensure that for every ° 


social and economic evils which took quite. State and every area of the world there would 
a long timè for the advanced countries-. of the: -be proper enjoyment of the sea not only as a 
West to remedy. Let not any rules be framed . highway for @ommerce but also as a great 
which can be turned into a tool of oppression reservoir for mankind to draw upon for 


or any physioal advantage in the hands of. the: endless-ages, |... ° 





Law Syllabus 
(Degree Course) 
Subjects Recast: Quantum Knowledge: Toil for Profit 


` The old syllabus has yielded a place to the new. The change pro- 
° poses to augment a new spirit to suit the changing course of the society. é 
: This is welcome. ` L x 


“The study of Indian Law was a tedious business.” Thus said 
Gandhiji. The same truth had an echo in the Sadler Commission’s Re- 
port, wherein President Taft is quoted saying that Indian student has 
. “to acquire -å tolerable familiarity with the two-great indigenous systems 
of Hindu Law and Muslim Law.” That holds good even today. The 
problem is, therefore, apparently organic. - | 


. The:present change may, however, be taken for an ‘experiment. ` 
Addition and combination áre its spectacular features. Re-grouping of 
subjects falls somewhat short of re-organisation of COurses, not to be 
taken in for a re-organisation of a pattern of education. Mere textual 
alterations would seldom justify unless warranted ‘by a simultaneous 
-Change in the furriculum. A curriculum, socially sound, would instill 
an education for life in the minds of the learners of law. l 

With scope for coordination and correlation of studies, incorporating 
activity principle, the syllabus has yet to ponder over problems reforma- 
, tive. -The recent trends evince a gradual shift from quantum of know- 
' ledge to qualitative standard. -At the outset, attention is solicited to 
be freed of some confusions. Roman Law and Jurisprudence which 
seem to have—not exactly—a lesser importance, are two papers in LL, 
M. Mahomedan Law is made optional. In such case it is estimable how 
ne other subjects help comprehension. Private International Law is to be 
` mastered without having learnt previously. Besides, the *aggregate* stands 
as a formidable gulf. Rigid percentage system on-each of the sutfjects 
` for six months with intervening holidays, and ‘strict rules for “breaks” 
stand in the way of -ungrudging’ continuation of studies. Regarding 
'. Amenities in a university, uniformity is desirable. The new frame-up 
calls for students’ serious attention, no less. that’ of the teachers. - A ° 


° ” change—as in Jaw—in a period of intense changes, should be ‘accepted 


' 'in-terms of its promises, “As turning the logs will make a dll, fire burn, 
‘'so-changes ‘of studies: a- dull brain’’:- said Longfellow: ° ` < ` 
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THE SPEAKER 


ii Sri S. D. BANBRJEE, Speaker, West Bengal. ° 


“Speaker” is the name of the functionaries 


“who preside over the deliberations of the legis- 


lative bodies of various countries. In India 
Speakers are the presiding officers of the House 
of the People (Loksabha), and the Legislative 
Assemblies of the State (Vidhan Sabha). In 
America the Speaker is the Chairman of the 
House of Representatives. In England the 
Speaker is the official who presides over the 
deliberations of the House of Commons ; and 
the Lord Chancellor acts as the Speaker of 
the House of Lords. The Speaker of the 
House of Lords need not necessarily be a 
peer and a commoner may hold that office, 


since the seat of the Lord Chancellor, namely’ 


the woolsack—(a seat said to be stuffed with 
wool, and emblem of the national wealth of 
England in the Medieval Age.) — being 
nationally outside the precincts of the House 
of Lords. It is indeed very interesting to note 
that ‘although the term “Speaker” means one 
who speaks specially in public.—(for which 
perhaps the Speakers of the Legislative Assem- 


blies in our country are so often called upon- 


to address divers congregations as President 
or Guest-in-chief),—the Speaker of the House 
of Commons in England, and the Speakers of 
the Legislatures in India do not take part in 
parliamentary debates and are required to 
speak only on occasions according to 
the parliamentary conventions or rules. All 
speeches in the House of Commons in England, 
the House of the People in India, and the 
Legislative Assemblies in the States in India 
are addressed go Mr. Speaker, but the Speaker 


himself cannot deliver any speech. In the 
debates of the House of Lords, peers address 
the House itself and not the occupant of the 
Weolsack. An Official called the Lord 
Keeper, a commoner, may be the. Speaker in 
the House of Lords, but there has been no 
Lord Keeper since the time of George III. e 


The Speaker of the House of Commons is 
the mouthpiece through whom the House 
communicates with the Sovereign and the 
Lords. But the Lord Chancellor, as the 
Speaker of the House of Lords, is always to 
speak uncovered and is not to adjourn the 
house, or do anything else, (except transacting 
ordinary business about the Bills) as mouth of 
the House, without first obtaining consent of 
the Lords. Even in ordinary matter the Lords 
may over-rule the Lord ‘Chanceller’s decision 
As compared with the powers of the Speaker 
of the House of Commons, the “Speaker of 


‘the House of Lords is an official without 
. power; and in contrast with the strict impartial ` 


or neutral position occupied by the Speaker 


_ of the House of Commons, the Lord Chan- 


cellor is free to take part in the debates, acts 
as a strong party man, may often make 
speeches in favour of Government measures as © 
a peer, vacating at that time the Woolsack 


. temporarily by stepping aside while speaking. 


After such speech he returns tọ stand before 
the Woolsack to put the question to the House. 
On a division the Lord Chancellor votes first. ` 
He has no casting vote. But. the Speaker of 
the Commons takes no part in the discussions 
on bills or motions, and only gives his casting 
- 0 
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vote in the eveat of x tie. when he usually votes 
` in such a way as not to make the decision 
of the House final. te 

In India the Speaker of the House of the 
People is elected from the members of the 
House under Article 93 of the Constitution ; 
and every legislative assembly of a State elects 
from among% its members a Speaker under 
Article 178 of the Constitutions. The Speaker 
of the House of Commons is.-elected. by the 
Commons at the beginning of-eachi Parliament. 
' The party having a majority in the Howse 
selects a commoner for the speakership, usual- 
ly after consultation with other. parties, in order 
that his election. may be unanimous. Such 
election has to be formally approved -by the 
Crown, and though the Sovereign may legally 
refuse to approve the election of a Speaker, 
by convention he never does so. When 
elected, the Speaker of the House of Commons 
is expected to be impartial as between political 
parties, and so resigns from his part, and frees 
himself from all party ties during his tenure of 
the Chair. The Speaker of the House of Re- 
presentatives in America, though chosen from 
the House, is a party man selected: by a cancus 
of the ‘majority party and differs from his 
Indian and *English counterparts in having. a 
right to speak, or to take part and vote-in a 
debate like any other member of the House. 
The Speaker of the Canadian Senate is not an 
elected person but a nominee of the Govern- 
ment party for each Parliament. and holds 
office during the pleasure of the Governor- 
General, the representative of the Crown, who 
acts on the advice of the Prime: Minister. 

Once elected, the Speaker of the Houses of 
Commons is ugnally re-elected by each. succes- 
sive Parliaments irrespective of its party com- 
position’ if he is again a member of the House 
‘and willing to serve. A Speaker does not take 
-- any active part in an' election. campaign, and 
there is probably; a convention of not contest- 
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ing hini in his constituency at a ggneral elec- 
tion. In fact, however, in recent elections the 
Speaker’s seat was contested by candidates, who 
did not belong-.to any responsible ‘political 
party; and it has been doubted whether the 
aforementioned convention is still in force. 


In India no such convention has grown and 


Speakers’, seats had been contested in the 
general elections. It may be noticed that 
owing to the convention of not opposing a 
Speaker at a, general election, and the impartial 
role which he assumes by severing his party 
ties, and the nature of his duties, a Speaker 
of the House of Commons cannot actively 
represent in the House the constituency from 
which he-is elected. The Speaker in India 
is in the same position. 

The Speaker of the Commons is responsible 
for the orderly conduct of debates in the 
House. He gives rulings on procedure, issues 
warrants by order of the House for committal 
of offenders against its privileges, for the issue 
of writs to fill vacancies amongst its members, 
or for bringing the offenders to the Bar for 
reprimands and sentence. Except when the 
House is in committee the Speaker occupics 
the, Chair, and guides the House on all 
questions of privilege and practice. To 
maintain order within the House he may call 
members or strangers to order, ask them to 
withdraw for the sittings, “name” a member 
to the House to consider whether he should be 
suspended. He may also adjourn the House. 
without: question put, for any time he thinks 
fit, in case of grave disorder. Except on a 
substantive motion expressing no-confidence in 
him, the Speaker’s conduct is*above all criti- 


„cism, and any reflection on his character or 


action would amount to contempt. In India 


under the Rules of the House of the People 


and the: Legislative Assemblies of the States 
the Speaker preserves order in the House and 
has all powers necessary for that purpose. He 
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may dire any member guilty of disorderly 
.condutt to withdraw, and name a member for 
suspension who disregards the authority of the 
Chair and persists in obstructing the business 
of the House. He may also adjowrn or suspend 
business in case of grave disorder. For a more 
extensive knowledgé@ of the general functions 
of a Speaker in India, the rules of the House 
of the People may be referred to, and one may 
find them enumeration succinctly in D. Basu’s 
Commentary on the Constitution of India. The 
scope of this article is, however, limited, as 
it aims at giving a mere conspectus with an 
outline of the ancient historical background 
in England. 


As, under the Parliament Act, 1911, the 
Speaker of the House of Commons has the 
power of certifying “Money Bills”, the Speaker 
in India has the exclusive power of certifying 
a Bill to be a Money Bill under Article 110 
(4) and 199 (4) of the Constitution. Such 
power is not given to the Chairman of the 
Council of States (Rajya Parishad) or of the 
Legislative Councils -of the States (Vidhan 
Parishad). The Speakers certificate regard- 


ing Money Bills is final and conclusive in both 
the countries. f 


Generally speaking, the Speaker is: the 
spokesman and representative of the House, 
and through him the House demands its privi- 
leges, communicates its resolutions, thanks, 
censures, and admonitions. The symbol of 
his authority is the Mace which is laid: before 
him on the table when he is in the Chair. He 
has also to discharge certain duties of a judi- 


cial character and decide questions arising on- 


points of order. As the presfding officer he 
puts, the questions and declares the decisions 
of the House thereon. e Hc must act with 
the impartiality of a judge, free from any 
personal or party biase The finality of his 
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decisions rest on the impartiality with which 
he exercises his functions. The Speaker’s ` 
office is one of high dignity, which ranks, in 
England, in precedence next after’ the Lord 
President of the Council; gnd in India, with 
the Chief Justice of the Supreme Court at the 
Centre, and next after the Chief Justice of 
the High Court in the States? He has at 
times to solve perplexing questions, and face 
embarassing situations, and is often called 
upon to decide on the spur of the moment what 
iseand what is not a parliamentary expression, 
for which his mind must always be alert about 
admissible’ parliamentary expletives. He may be 


suddenly confronted with an unprecedented 


situation at short notice, and so his functions 
require infinite tact, patience, courage,. 
promptitude, and above all, understanding of 
men. Persons with such qualities can command 
the confidence and respect of the House. 


“From time immemmorial the Speaker of 
the House of Commons has been the guardian 
of its powers, -liberties, and privileges which 
the House has won for itself in a period ex- 
tending over seven centuries”. As the posi- 
tion and functions of the Speakers of the 
House of the People and State Legislative 
Assemblies in India are similiar to those of the 
Speaker of the Commons it would be highly 
instructive to have some glimpses into the 
history how the Chair became invested with 
powers and privileges by the general consent 
of the Commons in their struggle for liberty. 
and supremacy. 


The origin of the office of speaker is shroud- 
ed ein obscurity. In the fourteenth century 
the Speaker’s were described as Prolo cutor 
Pour Parlour. or Parlur et Procurator. Peter 
de Montfort is said to be the first Speaker. 
According to reliable authorities, he presided 
over the so-called “Mad Parliament” of 1258 
held at Oxford in which the barons compelled 

e : ° | 
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*Héreford was the Speaker. 
. “fearless of consequences in an age of violence, 
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Henry JHI to appoint a Council to carry out 
certain works of reform known as the “Provi- 
sions of Oxford”. He was a spokesman of 
the assembly of Barons and Prelates, as 
Knights of the Shire and burgesses.were not 
represented in the Mad Parliament. He is also 
said to have consented to the exile of Aymer 
de Valence Bishop-Elect of Winchester and 


. half-brother of Henry III. Sir Thomas Hunger- 


ford is known in history to be first presiding 
officer chosen by the House of Commons. Sir 
Thomas was a Knight of the Shire for Wilta, 
and his name is first recorded.in the Rolls of 
Parliament (1376-7). The House of commons 
eame into existence as a separate house in 
the reign of Edward II, and Speakers were 
invariably drawn from the Knights of the Shire 
until the time of Henry VIII, when a burgess 
was nominated for the first time for Speaker- 
ship. . Sir Thomas Hungerford is famous for 
hig memorable speech to the throne calling 
the King’s attention to various grievances and 
alleged infringements of the liberties of the 
King’s subjects. This is the “first recorded 
utterance of the House of Commons to find 
public expression through the mouth of its 
responsible president.” Being the channel or 
spokesman through whom the House express- 
ed its’ views and demands and the officer 
entrusted with the duty of replying in’ the 
Parliament Chamber to ‘the King’s requests 
for aids, the presiding officer of. the House 
came to be nameti “Speaker.” In the “Giid 
Parliament” at West Minister in April, 1376, 
Sir Peter de la. Mare, Knight of the Shire for 
He was a man 


one whose spirit imprisonment could not bend 
nor threats overpower”. When the usual aid 
was asked - ‘through the Chancellor from the 
Lower House by, Edward MI, a king then in 
his dotage and completely under the influence 
of his mistress-in-chief Alice Perrers, De la 
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Mare *efused—supplies until the grievances of 
the nation were redressed, and adopted the 
financial pesition as the subject for a speech 
and demanded reforms. De la Mar® was im- 
prisoned without trial when John of Gaunt 
came to power after the death of the Black 
Prince, but he had agajn been voted to the 
Chair. The phrase “estimates for the expendi- 
ture of the year will in due course be laid 
before you” mentioned every year in the 
King’s speech owes its origin to the demand 
made by Sir John Guildsborough, Knight of 
the Shire for Essex, and Speaker of the Parlia- 
ment of November, 1380, that the Crown 
should give a schedule of the exact sums 
needed, and the purposes for which they were 
required. In 1381, Sir Richard Waldegrave 
set the precedent of putting forward an excuse. 
for not accepting the office of Speaker, after 
election, but the Kind “charged him on his 
allegiance” that he should accept his office. 
Thereafter it became, customary for all 
Speakers, after election, to put up such formal 
excuse, -only to be refused by the King, until 
the time in the Stuart Period when Sir Edward 
Seymour, who had been unanimously elected 
Speaker by the House of Commons against 
the wish.of the King did not make any formal 
excuse for declining the appointment. and 
Charles H refused to approve the choice of the 
Commons. The ultimate outcome of such 
refusal was the establishment of the Crown’s 
right to veto;—a right which has never been 
exercised by convention,—but not to dictate 
the commons’ choice of their Speaker. The. 
last and the most notorious of the Speakers 
during the Plantagenet pegiod was Sir John 
Bussey or Bushey. the Knight of Lincolnshire. 
The trial gf Sir ‘Thomas Haxey, a clerical 
protector (Proctor of the Clergy), took place 
in the second term of his office (1396-97). 
Haxey displeased the King by introducing a 
Bill “complaining of maladministration. and o 


making charges of extravagance against the 
King”. , Richard- II, when he heard it, asked 
Speaker Bussey to condemn Haxey. The 
commons’ being alarmed adjudged Naxey a 
traitor, and condemned him to degth. On the 
occasion of Henry IV Haxey presented a 
petition to the King jn-Parliament to reverse 
that judgment, as being “against the law and 
custom which had been before in Parliament, 
and the judgment was reversed and annulled. 
This is the earliest important case regarding 
Parliamentary Privilege. Bussey was executed 
without trial in 1399, after the surrender of 
Bristol to Henry, Duke of Lancaster, after- 
wards Henry IV. He was the first of the 
Speaker to meet violent death. William 
Tresham, a prominent Yorkist who became 
Speaker on four occasions, took an active part 
in the impeachment of William de la Pole, 
Duke of Suffolk, and was murdered in 1450. 
His son Sir Thomas Tresham, a Speaker in 
1459, was like his father beheaded at Tewkes- 
bury in 1471, being proclaimed a traitor. 
Thomas Thorce, the representative of Essex, 
and Speaker in 1453, was arrested in flagrant 
violation of the privilege of the House, and 
committed fo prison; in 1461, he was behedd- 
ed by the mob while attempting to excape in 
the guise of a monk. Sir John Wenlock, a 
Knight of the Shire for Bedg, was killed by 
the Duke of Somerset at the battle at Tewkes- 
bury. William Catesby. a lawyer, and Speaker 
of the only Parliament in the reign of Rechard 
III was beheaded without form or semblance 
of a trial after the death of Richard MI at 
the battle of Bosworth, the closing scene of 
the Wars of the Reses between the Houses of 
“Yancester and York. Sir Richard Empson, 
Knight of the Shire for Northant$, who was 
thrust upon the House of Commons as Speaker 
in 1491, by Henry VII, ang Dudley, the last 
Speaker in the reign of Henry VII were con- 
° demned to deathgn deferenve to public opinion 
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after the accession of Henry VIH. These two 
ex-Speakers paid the penalty of «their crimes 
on the same day on the scaffold on Tower 
Hill in 1510. Jn 1335, Sir Thomas More, the 
author of “Utopia”? was the,last in the long 
chain of unfortunate Speakers to die a violent 
death on the perjured evidence of Sir Richard 
Rich. ° 


To revert to the original theme from the ` 


long digression we shall have to go back to 
the period of the civil war. In the reign of 
Heny IV, who had usurped the throne in 

1399, we find Sir Arnold Savage, Knight of 
the Shire for Kent, a Speaker (1403- 4), Sir 
Arnold has been called ` ‘the great comprehen- 
sive symbol of the English people”, . the 
strongest man to fill the chair after De la 
Mare, -and is famous for his bold assertions 
that before the granting of supplies to the 
King, the grievances of the subjects should first 
be redressed, and that the Parliament must 
feel confident that the subsidies granted by it 
would not be misappropriated. 


The power of the commons considerably ° 


increased during the speakership of Sir John 
Tiptoft, who used to even admonish the King 
on occasions for his shortcomings. «He told 
King Henry VI that though his title to the 
Crown was less worthy of respect his house- 
hold expenses were more than those of any 
previous King. 


The Commons earned the exclusive and 
inalienable right of initiating money grants in 
1407, during 
Chaucer, Knight of the Shire for Kent, when 
the Kiag conceded that the report of a money 
grant to the° Crown should be detivered only 
by the mouth of the Speaker. It is for this 
reason that all Bills granting supplies to the 
Crown, were, after the third reading in the 
House of Lords, returned to the custody of 
the Commons,’ and taken up by the Speaker 

° m" 


the Speakership of Thomas, 
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when the Commons were summoned to the ` 


Lords to hear the Royal Assent given. 


After the wars of the Roses when Sir James 
Strangeways was chosen Speaker (1461), of the 
first Parliament summoned by Edward IV Sir 
James introduced a new precedent. Besides 
making the*customary formal excuse of inabi- 
lity to funcfion and the demand for continu- 
- ance of the privileges of the House, he offered 
the Presentatio Prelocutorio, a formal address 
to the Crown, reviewing the political situatio 
and the events of the Civil War. . 


| À servile tribe of lawyers monopolised the 
Chair in the Tudor period. The Crown used 
to nominate Speakers in all cases, and the 
sturdy independence which animated the 
Speakers’ of the earlier period disappeared. 
With the summoning of the Black Parliament 
in November 1529, which remained for a long 
period ¿of six and a half years, the de- 
gradation of the House of Commons commenc- 
ed, and this deplorable state of things 
continued till the Stuart Period when the 
“Commons re-asserted their Supremacy and 
independence with all possible vehemence, 
and added force. | 


Sir Thomas Lovell, a -Bencher of Lincoln’s 
Inn, and builder of the gate-house in Chancery 
Lane was the first Speaker of the Tudor period 
who presided over the Parliament which in 
November, 1485. „Sir Robert Drury, after 
whose family is named the Drury Lane, and 
who became the Speaker of the Parliament of 
October, 1485, was the first Speaker who had 
University education from Cambridge. Noto- 
rious and unscrupulous Edmond Dudley, and 
called one of the “two revening Wolves, was 
' “a Gray’s Inn lawyer with an Oxford educa- 
tion” and Speaker of the last Parliament sum- 
moned by Henry. VI. -As said above, he 
received the punishment he deserved. Drawn 
from the legal profession. Sir Thomas More, 

e. 


the renowned author of ‘Utopia’, filled the 
Chair in the reign of Henry VIII. 


‘In 1523, when the Commons were consider- 
ing in the Great Chamber of the Priory at 
Blackfriars, the royal demand for the grant of 
a very large sum, as expenses for war with 
France, Cardinal Wolsey unconstitutionally 
entered into the Chamber to press the said 
demand. Cardinal was: met by a “chilling and 
preconcerted silence” and cried out: “Masters, 
unless it be the manner of your House, as in 
likelihood it is, it is by the mouth of your 
Speaker whom you have chosen for trusty and 
wise, (as indeed he is), in such cases to utter 
your mind, here is. without doubt, a marvellous 
obstinate silence”. Sir Thomas More who was 
the Speaker of the House fell on his knees and 
replied that it was not according to the 
precedent of the House to enter into debate 
with outsiders though the House might enter- 
tain communications from outside. 


Wingfield was the first burgess to have 
the honour of a speaker in 1533. He was 
succeeded by another representative from the 
borough Sir Richard Rich, who has been des- 
cribed as “the most despicable man who ever 
Sat in the Chair of the Commons. In 1557 
Sir William Cordell became Speaker, and later 
on held the office of Master of the Rolls for 
a quarter of century. With him began a time 
when the Speakership came to be regarded by 
ambitious lawyers as a stepping stone to 
higher legal honours. All the eleven Speakers 
of the ten Parliaments in the long reign of 
Queen Elizabeth I were lawyers. For 170 
years the Speakers were aBpointed from the 
legal profession and so many Speakers had 
lived in Chaficery Lane that in the 17th Cen- 
tury the Rolls House came to be looked upon 
as the official residence of the Speaker. 


The appointment of Richard Onslow in 
1566 is perhaps the earliest ca& of a contested 
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election to the Chair as before him all Speakers 
Had as a rule been unanimously ejected. The 
great Sir*Edward Coke adorned the Chair for 
only about two months in 1592- 3 when he was 
also the Queen’s Solicitor-General. In his 
few weeks’ regime Coke did nothing worth- 
mentioning, for which, he himself stated with 
mock humility that he was “not yet ripe but a 
bud scarcely blossomed”, “a shaking leaf” 
amongst so many fair fruits “plucked by Her 
Majesty”. Coke returned to the House after 
27 years as an independent member, and his 
Parliamentary fame belongs to the Stuart 
Period as the redoubtable champion of the 
liberties of the subject. During his Speaker- 
ship Coke acted on more than one occasion as 
the instrument or docile servant of the Sove- 
reign instead of being the “jealous protector 
of the privileges of the Commons”. Coke 
asserted his right to speak and vote in,com- 
mittee and introduced the rule empowering the 
Chair to give the right of pre-audience to any 
member who wanted to oppose the arguments 
of the last speaker when two or more mem- 
bers rose at: the same time. Sir John Coke, 
Recorder of London, was the last of the 
Elizabethan Speakers. During his tenure of 
office an important question of parliamentary 
procedure relating to the right of the Speaker 
to vote was settled, and the Commons decided 
that the only vote a Speaker has in a casting 
vote between equal numbers, except in com- 
mittees of the whole House. This precedent is 
still in full force in England and has been 
followed in all the countries which have 
adopted the Parliamentary form of Govern- 
ment. When this? question of Speaker’s cast- 
ing vote was debated it was said “The Speaker 


hath no voice”. ' 


The Stuart period wifnessed several re- 
nowned Speakers. Sir Edward Phelips the 
Speaker of thg, Gunpowder Plot Parliament 
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boldly vindicated the privileges bf the House 
of Commons by the action and stepg taken for 
the release of Sir Thomas Shirley, the member 
for Steyning. Sussex, who had been imprisoned 
for his private debts at the mstance of.a cre- 
ditor. Six members deputising the Commons 
and accompanied by the Serjé&’nt-at-Arms 
and Mace, which is the emblem or symbol of 
the authority of the House, were sent to free - 
Sir Thomas, “if need be by force, and to 
bring him in triumph” to the House. The 
prigon authority contumaciously refused to 
release the member, whereupon he" was sun- 
moned to the Bar and severely reprimanded 


. by the Speaker and committed to the prisch 


called Little Ease within the Tower of London. 
Tears rolled down the eyes of a nervous 
Speaker when Sir John Finch. Speaker of the 
third Parliament of the reign of Charles I, 
was forced back into the Chair by some mem- 
bers of the House, when he rose to adjourn 
the debate at the King’s command, while Sir 
John Eliot read a remonstrance on the subject 
of tonnage and poundage. Putting the Speaker, 
back into his Chair, a member said “By God’s 
wound he should sit there till it please him 
to rise” to which Figch replied in tears “I 
will not say I will not, but that I dare not”. 
Finch was a creature of the Sovereign and 
mainly responsible for the judgment in the 
Ship Money case, but no Speaker before him 
had been faced with so many difficulties. 


Thereafter Parliament was dissolved, and the 
King ruled for eleven years without constitu- 
tional assistance. Then we find the Long Parlia- 
menteand William lLenthal’ the remarkable 
Speaker wHo has been lauded toe the skies by 
almost every modern writer on Parliamentary 
history. Educated at St. Alban Hall, Oxford, 
called to the Bar from the Lincoln’s Inn in 


1616, and elected for the first time from 
Woodstock t6 the last Parliament of James I, 
° s l 4 
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Lenthal was called to the Chair in November 
1640 at the: age of 49. Although described 
by Townsend in his “Memoirs of the House 
of Comnífons” as “a poor creature, the tame 
instrument of a worse and more vulgar ty- 
ranny, the buffeted tool of the Army and the ' 
Rump, subdued to sit or go, 
bidding of Cromwell” there can be no doubt 


-that he performed.. the duties, of speaker very - 


boldly and with dexterity. He stands 'un- 
paralleled in the previous history of the Chair 
for his deeds-in the great historical. crmis. 
When Charles.:I;- the..only King of..England 
who has ever: penetrated into a House of 
C8mmons in session, forced himself upon the 
House on, January 4, 1642 to arrest the five 
members, whom he: considered to be the 
formidable, opponents. of his government in 
the, House of, Commons, and asked the 
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speaker whether any of the perso whom he 
wanted were in the House, or wheter he 
had seen any of them, Lenthal felb on his 


| knées and gave the memorable reply : — 


*@ 

“May ‘it please your Majesty. 

“I have neither eyes fb see, nor tongue to 
speak in this place,” but as the House is 
pleased to direct me, whose servant I am 
_ here; and I humkly beg your Majesty’s 
pardon, that I can not give any other ans- 
wer than this, to what your Majesty is 

. pleased-to demand of me” 

Disappointed and upset, the King left the 
Whitehall, never to return to it till, as all 
students, of. British history know, he came 
there to be beheaded in front of the Banquet- 
ing House on January 30, 1649. 


"s: “In my youth” -said his father, “L took to the law, 
- And argued each case with my’ wife: -. 

And.the'\muscular strength which. it gave. to my jaw 
vee gS “Has lasted the resi of my. He: 


—L. Carrol. 
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SOME THQUGHTS ON LABOUR 


_ LEGISLATION 


By 


Janab Abdus Sattar, Ex-student, University Law. College 
k Minister for Labour, West DEDE 


ion very significant that labour laws in 
India should be of so much interest to our 
intelligentsia though numerically speaking 
factory workers still constitute only about one 
per cent of our total population. Yet the 
interest is not misplaced. In a growing eco- 
nomy when we are aiming at the adoption 
of improved methods of production in every 
sphere the industrial workers naturally assume 


‘an importance out of proportion to their nu- 


merical strength. In addition to this the con- 
cern of the community for the rights and pri- 
vileges of the common worker as expressed 
in legislative measures is the surest indication 
of its social outlook. 


Technically speaking the history of labour 
legislation in this country can be traced back 


to the nineteenth century. But the real begin- 


ning could be made only after we came to 
our own as a free country.‘ For the best part 
of two centuries- our economy was drained 
to the utmost and the main brunt of the ex- 
ploitation had to be borne by the common 
worker in the factories, plantations and mer- 
cantile houses. This had to be remedied and 
the worker had to be given his, rightful share 
in the fruits of his labour. 
would have been fatal to our economic and 
political future as any strious upset in the 
economic status quo at the transitional period 
would ehave “led tò chaos and confusion. 


/ 


But impatience’ 


Examples of such unrealistic haste and resul- 
tant economic chaos are too many in recent 
history and we need not go far to find them 


The progress of our labour legislations 
since independence has therefore, been steady 
but not calculated to be spectacular. An un- 
derdeveloped ‘country only recently freed from 
foreign domination cannot afford to „indulge 
in spectacular experiments which more "happily 
placed countries took decades to put through. 
Along with this we are to consider the ques- 
tion of trade unionism in this country which 
only till a decade ago was only one of the many 
facets of our struggle for independence and 
therefore, mainly political in character. This 
characteristic still persists. When the political 
bias of our trade union movement is considered 
together with the poor literacy of our working 
classes it becomes apparent that great care 
and caution should be exercised in our legis- 
lative measures and the Govt. should still 
have a good deal to say in the matter of in- 
dustrial relations.. A laissez-faire attitude at 
this stage nray mean placing the worker bet- 
ween the scylla and charybdis. 


When we have considered all the factors 
that indicate the need of sober caution we 
can reasonably look forward to the future 
with optimism. For inspite of the handicaps 


el have just indicated our achievements during 
-0 
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the last eleven years would do credit to any 
otber country similarly placed. Our friends 
of the legal profession are certainly aware of 
the many laws that have come into. force dur- 


e 
Highef wages, many amenities, ¿security of 
service and a measure of sotial security have 
already been achieved. ` i 


We know what we want—a socialistic 


ing this period., I, therefore, need not cata- society. We are progressing that way by 
logue them here. But the results achieved in peaceful means. Our laws are a pledge and 
the field of labour welfare are undeniable. we mean business. ° 
° | 
e 
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: I Reason is the life of the law: any, the Common law itself 


is nothing else but reason..... 


_ of reason. 


the law, which is perfection 


—Sir Edward Coke. 


The Constitutional Status of the ` 
Parliament of India 


° A Note 
By 


Professor D. N. BANERJEE 


In the course of his judgment in A. K. 
Gopalan V. The State of Madras. Mukherjea 
J. of the Supreme Court of India has been 
reported! to have observed on 19th May, 1950: 


“The Constitution of India is a written 
Constitution and though it has adopted many 
of the principles of the English Parliamentary 
system, it has not accepted the English doct- 
rine of the. absolute supremacy of Parliament 
in matters of legislation. In this respect it 
has followed the American Constitution and 
(the) other systems modelled on it”. 


And in the course of his Presidential 
Address at the Third Annual Meeting of the 
General Body of the Indian Institute of Public 
Administration held at New Delhi on 6th 
April, 1957, our Prime Minister Shri Jawahar- 
lal Nehru has been reported? to have 
remarked : 


“We have a Parliament which is sovereign, 
which is elected every five years, normally 


speaking”. 


With due deference we are constrained to 
esay that both these statements are, strictly 


1 See The Supreme Court Rep®rts, 1950, Vol. 
2 ee the Report of the Proceedings of the 


Third Annual Meeting of the 


speaking, somewhat misleading in this that 
they are partly correct and partly incorrect. 
This will appear from what follows. 


Describing the nature of Parliamentafy 
sovereignty in England, Professor Dicey has 
stated® : — 


“Parliament means, in the mouth of a Jawyer 
(though the word has often a different sense 
in ordinary conversation), the King*, tht House 
of Lords, and the House of Commons; these 
three bodies acting together may be aptly des- 
cribed as the ‘King in Parliament’, and con- 
stiute Parliament. The principle of Parlia- 
mentary sovereignty means neither more nor 


. lesg than this, namely, that Parliament thus 


defined has, under the English cdnstitution. 
the right to make or unmake any law what- 
ever; and, further, that no person or body is 
recognised by the law of England as having 
a right to override or set aside the legislation 
of parliament.” 


Thus, while Parliament in England is a 
sovereign law-making body and “can legally 
legislate on any topic whatever which”, in its 
1, Parts H & III, April and May, 1950, p. 247. 
General Body, Indian 


Institute of Public Administration, held at New Delhi on 6th April, 1957, p. 8. 
3 See Dicey, The Law of the Constitution, 9th Ed., pp. 39-40. 


4 Or the Queen, as the case may be. 
e 


| 
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judgment, “is a fit subject for legislation”,® 
Congress in the United States of America is 
a hon-sovereign or- subordinate law-making 
body and has only.a limited power -of iegisla- 
tion since. under,Section 8 .of Article 1 of the 
Constitution of the United States, “it can 
make lawseupon eighteen topics only.” As 
Dicey has Aghtly put it," “a law passed by 
. Congress which is in excess of its legal powers, 
as contravening the Constitution. is invalid”. 
Thus, speaking constitutionally, its laws are 
really “of the nature of by-laws, valid whilst 
within the» authority conferred upon it by the 
constitution (of the United States), but invalid 
of unconstitutional if they go beyond the 
limits of such authority”.’ 


Now, under the Constitution of India the 
Parliament of.India is both a sovereign and a 
non-sovereign law-making body. This may 
appear ° to be a curious position. but our 
Constitution has made it so. Under Clause (2) 
of Article 13 of the Constitution, read along 
with Article 12 thereof; 
functioning in its 'ordinary capacity with a 
simple majority, is a non-sovereign law-making 
body. Under this Clayse (2) it cannot make 
any law which takes away or abridges any 
right conferred by Part III of the Constitution. 
If, however, it makes any law “in contraven- 
tion of this Clause”, the law in question “shall, 
to the extent of the contravention, be void.” 
But, apart from the question of the State of 
Jammu and Kashmir, the case of which is 
governed by a special provision.’ our Parlia- 


5 Dicey, ep. cit., pp. 69-70. 


our Parliament, - 


ü 


mënt is, ‘under what may be referred to as the 
first paragraph of Article 368 of the Constitu- 
tion, also a sovereign law-making kody. like 
the “British Parliament, for the purpose of 
effecting certain constitutional amendments. 


° 53 
° 


-with only slight procedural changes.° 
6 


! 


Under the Proviso fo Article 368 of the 
Constitution, however, our Parliament is, like 
the American Congress, again a non-sovereign 
law-making body as it cannot effect certain 
changes in cur Constitution without the 
approval of the Legislatures of not less than 
one-half of the constituent States of the Indian 
Union.”° 


Thus, as noted before, our Parliament is 
both a sovereign and a non-sovereign law- 
making body—sovereign in some respects and 
non-sovereign in some others. It is, therefore. 
not strictly correct to state unqualifiedly. 
either, that our Parliament is a sovereign law- 
making body like the British. Parliament, or, 
that it is a non-sovereign or subordinate law- 


` making body like the American Congress. It 


is both, according to circumstances. 


` As this Note primarily relates to the con- 
stitutional status of our Parliament, we do not 
propose to say anything in regard to the 
observation of Mukherjea J.. previously quot- 
ed, that “the Constitution of India is a written 
Constitution”, except that it would have been 
much better if his Lordship had stated that 
“the Constitution of India is largely a written 


6 Dicey, op, cit, p. 150. 


7 See ibid. 

8 See foot-note I to: Article 368 of the Constitution of India, as modified up to the eíst of 
November, 1956. | ° 

9. For details, see Article 368 of the Constitution of India. 

10 For details, see the Proviso to°A:iticle 368 of the Constitution of India. . ® = 
3” | ° e° 
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Constitution.” As we have shown in detail in 
another connexion,!! the distinction between a 
so-called written and a so-called unwritten 
Constitution “is really one of degree rather 
than of kind” and, therefore, dees not mark 
a contrast between two very widely differen- 
tiated groups. And Dr Strong, a well-known 
English authority. to-day on Comparative 


11 See The Modern Review for December, 
12 See Strong. Modein Political’ Constitutions, 
13 See ibid., p. 65. 


i 


Politics, has gone so far as to°say!2 that the 

division of Constitutions, into “aumwritten .and | 
written” “is really a false distinction, because 
there is no constitution which is eñtirely un- 
written and no constitution, entirely written.” 
Further,*? “we repeat..... that a classifica- 
tion of constitutions on the basis of whether ` 
they are unwritten or written is iflusory.” 


La 


1950, p. 454. | o 
1949, p. 64. 


Judges ought to remember that their office is Jus dicere; and 


not Jus dare; to interpret law. not to make law, or give law. 


—F. Bacon. 


 ADVIC E ON EXAMINATION ` 


7 
Pa - 
° 


: ‘This is no advice on evidence for the lawyer, 

but advice on examination—may be, based on 
evidence—and is meant ‘Solely for the 
students who are keen on my writing sosie- 
thing in the Magazine.” 


The bian for writing this, deities is entire- 


By 


ly mine; for it is-no expiation of my students’ ` 


sin that I- found myself unable within the time 
at my disposal to write-on any. serious legal 
topic which would be` worthy of ee ng 
Pa of this Joopa, I 


ry 
° 


. Brilliant writings: oy men of erudition have 
found -place side by side with contributions 


from promising ‘students in the pages of ‘this . 


Magazine. 
greatly ‘towards the- enhancement of liberal 
education, .which this institution professes to 
give her pupils in addifion to training them in 
the practice of law.' The present article does 
not asseverate its claim to any virtue. that will 
help to promote either of these two objectives. 
It only holds out ‘a friendly hand to the 
students whose immediate eo is to fare 
well: in the examination. 

“+ 2E.. shall begin sie giving ‘you'a' warning. But 
before. that I cannot rësist the temptation- of 
quoting a story about a solicitor which I have 
learnt from an English: professor and author; 
and which seems so appropriate ‘as’ a prelude 





_ -+ “There was a solicitor who won great re- 
-© nown for: his deep knowledge of -the law. 
0: ; | 4 


: And they all ‘have contributed | 


e ° _ E Da. b. N. Moxewee, Vice Principal. ey 


. His secret was this. He had had three co- 
pies of EVERY MAN'S OWN LAWYER bound 
to resemble law reports and lettered res- 
pectively ‘3 Meeson and welsby,’ ‘1 Term 

Report, and “7 Manning and Granger.’ 
When a client propounded a legal ques- 
tion, the solicitor would ring for his clerk 
and say: ‘Bring me 3 Meeson and Welsby’ 
or ‘t Term Reports’ or ‘7 Manning and 
Granger.’ When the volume came he 
would: gravely look up the point and then 

“say triumphantly: ‘Ah! here it is. I 
thought so. The very authority we 

-- wanted.” 


“You can successfully’ deceive a client, 
because you have the source of knowledge 
and he has not; you can try to deceive a 
judge but may not get away with it, because 
he has the source as well as you; but you 
(an examinee) can never deceive an examiner, 
because he has the source and you have not. 
It would, therefore, be prudent to know what 


„the; examiner. wants before you flaunt your 


“wisdom in his face. 


‘lt, 


| You-are-all graduates of some university or 
other and already sat for many examinations 
with success. It may, therefore, be presumed. 
that ‘you have become inured to the’ fright of 
the examination hall that sometimes over- 
powers the novice. Now look at yofr law 
question papers- wih a dispassionate look; 
you will probably find that they differ some- 
what from the questionspaper® of the exami- 


` | 
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nations you have, taken so far. In the first 
place, there are as many as ten Questions to 
answer iñ three hours—far too many to your 
liking! Again, 
problems annexed to book propositions or 
appearing mdependentiy in some papers such 
as Hindu Law, Constgtutional Law, Contract 
and Tort. Criminal Law, Equity, etc. Further. 
there is a great preponderance of critical 
questions in law papers compared with papers 
in other subjects. Finally, the constant 
reminder, “Give reasons for your answer,” is 
a source of great annoyance to students who 
are new to the subject of law. 


All these features are calculated to test 
your intelligence and originally as much as 
your memory, your native wit as much as your 
native grit. and above all your ability as a 
potential lawyer. The staggering of the ex- 
aminations into three distinct phases—prelimi- 
nary, intermediate and final—are a means 
towards the same end. The legal studies in 
our universities have a twofold aim, viz., to 
impart liberal education as well as to give 
vocational training to the students of law. 
That is why moot courts and tutorial classes 
are given so much importance in the curri- 
culum. 


Now, a word or two on the reading of text 
books. It is hardly necessary to mention that 
the text books that are prescribed by the 
authorities are meant to be read and not 
passed by. Yet how many students go to face 
the „examination With . temerity although they 
have not-even browsed through the text book 
once, It is, however, true that When a-book 
on, ane unfamiliar subject, such as Holland's 
Jurisprudence, is. read forgthe first time. it is 
rather heavy sailing, and not very much of it 
15 understood-gmuch, less remembered. But 


'there ` are a. number of. 
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if you persevere to read it a second time—or 
if necessary, a third or a fourth time—you will 
find that each successive reading is easier 
going, brings you nearer understanding, and 
gives you greater powers òf retention. Of 
course, many of you may not have the time to 
go through the text book more, “than twice 
(reading it only once. Is worse than ape 
time, because it wastes your energy also) ; 
better method, therefore, would be to do — 
first reading rapidly in order to get a conspec- 
tus "of the whole subject and then to read it 
again chapter-by-chapter or topic-by-topic, 
making mental summary of each chapter or 
topic.. If your memory is not very reliable, 
you can make very short notes just te use 
them as useful pegs to hang your mental 
picture.. . Extended transcription of the book 
would be a sheer waste of time unless the 
book is unavailable to you later on. §tudents 
are frequently found in the, library,.to. copy 
practically the whole of a commonplace. text 
book; such transcriptions should be scru- 
pulously avoided. . Taking down _ detaileé 
notes even of, the important portions is of 
little use; because it neither helps you to 
memorise nor aids yot to understayd, the act 
of writing itself distracting your thought -all 
the time. That is why you should never fry 
to write out long notes of the lectures your 
professors deliver in the class. You will reap 
far more benefit by listenihg to him attentive- 
ly and following his logical development of 
the subject. Normally you cannot keep two 
things busy at the same time. If you, keep 
your pen buby. your mind is bound, to feel 
idle ; and the lawyer’s most useful tool is his 
active mind. So, try to.develop your power of 
active thinking in the.class room. 


It is to encourage this independent: thinking 
that you are sc often asked not to read the 
e š; f t; 
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inexpensive tfotes and cram-books available 
in the-market.- I am not one of those who 
would like to proscribe them. I know students 
dó - read’ them and often with substantial 
‘benefit. In fact. -these cram-books are not 
all bad ; -some of them are quite good; and I 


should not hesitate to recommend those. to you. 


But- you” must- know how to use them ;. for 
“their value. depends on the use you make of 
them. While unintelligent memorising of a 
few questions and answers -should. be avoided 
at-all costs, these books-can be really hdéhdy 
ag-a supplement to-your text books, especial- 
+ during revision work. The main virtues of 
these are that they are short, pithy and direct 
and show you the way how to write an answer 
in the examination which you can emulate. 
But they are not—and are not meant to be— 
goad: guides for giving, you clear. conception 
on the subject, Therefore, my. advice to you 
would. be fhat you. can safely use a good 
‘cram-book. with great Advantage if you. read 
it after you. have formed an idea of your 
aa matter, but not before,. 


' So much`for the method of stüdy and me 
paration. Now to question papers in the 
examination hall. š - 


~ ~ 


- You will do well to caaea that paper 
setters and examiners alike are guided as to 
the scope of the subject by the syllabus fixed, 
and as to the'e-standard and extent of 
knowledge, -expected of you by the books 
proscribed. Further; there is a bias in favour 
“of setting such questions as would encourage 
good -methods of work- and discourage ` un- 
intelligent learning by rote by the students. 


Though obvious, the most.important piece 
of advice to you would be to read the question 
and every word Of it very carefully beforé you 
begin to disgorge your learning on the 
examination script. Almost evtry wotd in a 
| 8, 
` 


will show . the_ necessity for 


| 


question has a purposeful meaning ; and you 
must be sure of it before attempting to answer. 
An illustration from the British Constitution 
this, though 


08] 


obvious,. ad¥ice :—-. 


“In fact-there are limitations on the power of 


Parliament to pass whatever. laws it chooses. 


Explain.”. __ 


~~ In this question the two very important ex- 


pressions from your point: of view are—‘In 
fact? and ‘Explain’: It would, therefore be 


out of placa either to criticize the statement 
‘or to write a formless mass on parliamentary 


sovereignty. Of course, the students would 
havé been happier if the question was framed 
thüs—“What are the practical limitations on 
Parliamentary sovereignty?” But the fact is, 
the paper-setier wanted it the other way 
about ; for, it does call for a more intelligent 
‘approach on the part of the candidates. 


Another example—this time from , Juris- 


prudetice—to show that students sometimes 


write out Jong answers without carefully read- 
ing the question, The question was:— 
“Jurisprudence is specially ‘concerned only 
with such rights as are recognised by law and 
enforced by the power of the State.” 
Develop. Perhaps you would like to see 
an actual answer :— 


I “Jurisprudence is a formal science of 


Fi, - positive law according to Holland. By 


the definition, he firstly says that it is a 
-science of law. Jurisprudence is not 
| merely a bare collection of rules or regu- 

lation or law collected, haphazardly, but 

it is collected in a systematic way.. . 

“Secorfdly, it is a formal science. By 

formal science Holland means that it is a 
. Material one. . To elucidate the formal 

character he compares jurisprudence with 

comparative lawe and grangmat. ü 


° 
~ 
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Comparative law and jurisprudence— 
e Cofnparative’ law collects and compares 
different kinds of rules and conducts. 


Comparative law is the genus of which . 


jurisprudence is only a speciés or a kind. 

“Thirdly, jurisprudence is a science of 
Positive Law. By, Positive Law, Holland 
means that it is imposed on the people 
by a determinate authority. The autho- 
rity is not only determinate but it is also 
political authority. By political authority 
he means it is of a sovereign character, 
which is the State. Hence it is said that 
Jurisprudence is specifically concerned 
only with such rights as are recognised by 
law and enforced by the power of the 
State.” 

Contrary to all txpectations, the answer did 
not end there. A further paragraph has been 
added presumably as a result of second thought, 
and it reads as follows: | 


“Jurisprudence is also a progressive 
. cience, in as much as it changes accord- 
ing to the progress of tbe nation. Its 
basic principles are subject to change. Of 
course, there are some exceptions, such 
as which are deep seated will not much 
change, e.g. marital relation or parental 
relations, etc.” 


Is there any connection between the ques- 
tion and the answer? Undoubtedly one of 
the most significant words in the question is 
“rights”. Is there any reference to this im- 
portant juristic word in the whole of the 
answer above? No. Then, can you say that 
the question-has been answered ? Obviously, 
you cannot. This example will explain why 


some students are surprised to find the poor - 


marks hey have scored although they felt 
they had written well. ° 


This lack of correspondence between the 
question and tl answer is sometimes due to 


= 


| 


the fact that some students are scared of any 
new type of question that has not, yet found 
its coveted place in one of the cram-books. 
So, when they do come across a new one they 
refuse to see it as such, and try to fit it in a 
familiar groove by some superficial similarity. 
Having done this mental adjustment, they 
simply pour over the- pages of the script the 
stock answer they have swallowed, sometimes. 
with minor alterations here and there, and 
sometimes without. The result is as appalling 
as @he one you have just seen. To take but 
one example, again from Jurisprudence— , 


“Municipal law, in its two departmenss 
‘Private’ and ‘Public’, is alone properly so 
called, while ‘International law’ is law only 
by analogy.” Explain. ° 


An answer written on the supposition that 
this question is the same as the well-known 
stock question—“The law of nation, is but 
‘Private Law’ writ large’—would be wide off 
the mark. Yet so many miss the mark. A 
moment’s reflection cannot fail to show that 
the two questions are vastly different from 
each other. 


The next advice to ‘you would bt to guard 
against irrelevancy. A long preface with a 
general disquisition on the branch of law 
relating to the question asked, -takes not only 
your valuable time out of, the precious three- 
hour-period of the examination,.your wisdom 
instead of making the examiner wise drives 
him to feel otherwise, especially when he has 
so many other scripts to examine, usually 
within a short space of time. Moreover, the 
examiner cannot give you credit*for the pro- 
logue, which is usually not very relevant; 
because that would be unfair to others who 
have answered by writing only what is really 


relevant. It, therefore, also goes without 
saying that you should take particular care 
| E 
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| not to load your answer with needless repeti- 
` tion. 


Repetition is valued in commercial 
advertising; your worth will be judged by 
your origmality. 


Obscurity is ahother defect met with in 
the answer scripts. To give an example from 
another well-known eee 
(e i 


_ Explain what is meant by—“Ownership 
strives to realise itself in possession, and 
possession endeavours to justify itself eas 
ownership.” = l | 

"An answer was— 


” “Ownership and possession are correla- 
tives. + In ownership there is possession and 
in possession there is ownership. Hence it 
is said that Ownership “strives to realise it- 
self in possession, and possession endeavours 
to justify itself as ownership.” 

How can any examiner gather from this 
what the writer wanted to say in answer to 
the question ? I 


To one who has gone through a very 
large number of examination scripts, obscurity 


appears to þe of two types—unconscious and ` 


conscious. As regards unconscious obscurity, 
it is hardly necessary to point out that you 
must be-careful--in your expression- to avoid 
this. Conscious obscurity is, on ‘the other 
hand, a cléver devicé to hide one’s ignorance. 
But see that the ‘veil that covers what you 
do not know, does ‘not also cover what you 
do know. -The- advice to you is- that you 
should try to be lucid, both in your thought 
and in your expression. It saves examiner’s 
time; and he will be better disposed towards 
your script. ` U 


Your. aim should. be to think clearly ai 
to express that thought of -yours in simple 


and clear language; your answef will then 


of Jurispru- _ 
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e 
- ` 


acquire positive virtues, viz., coherence, order, 
logical development and corfect prop&rtion. 
You must have been told before, eveh in 
your school days or in early college life, 
that your an#wers to questions in the exami- 
nation should be concise and precise. Precise 
answers, you will apprediate, come out of 
precision in thinking and conciseness follows. 
But you must not present incomplete answers 
in the name of conciseness. You should 
allow your answer its full logical develop- 
ment possible within the time. Take, for 
instance, this question from the law of 


Contract : 


“When will the right to avoid a voidable 


- contract be lost?” 


Tt will not be a complete answer to say 


that by the Indian law of limitation “a suit 


for recission must be brought within three 
years from the time when the facts entitling 
the plaintiff to have the contract rescinded 
first bécame known to him:” nor would it 
suffice to state that “the right will be lost if 
restitution in integrum ceases to be possible.” 
You will have to show in your answer whe- 
ther even within the three years of limitation 
it could be too late to rescind, whether there 
could be any question: of third party acquir- 
ing rights for value, what possibility there 
could be of evidence of acquiestence and its 


effect, and when restitution ceases to be 


possible. 

Similar to incomplete answers are those 
that are evasive or miss the real issue. 
Neither. of these fetch marks; so you must 
guard against them. both. sn example to 
show how the real -issue is missed. This 


‘time a problem on the law of Contract: — 


“A ‘writes to B offerjng to sell his horse 
‘Joe’ for. Rs. 500/-.eB posts a letter accept- 
ing the offer, but he misdirects it and in 
consequence there wa’ inordinate delay in 
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the-letter Being delivered to A. In the mean 
time. °A has sold ‘Joe’ to C. Discuss BS 
claim, if any, against A.” 


You must be tossing up ,the case of 
Household Firc Insurance Co. v. Grant in 
your mind. You will be right in citing and 
discussing this case*in your answer. But 
you must not stop there by saying that the 
contract is complete on the posting of the 
letter of acceptance even though the letter 
may not reach the offeror. The ‘catch’ in 
the question is whether Grant's case applies 
to a misdirected letter of acceptance. If 
you are unable to see the ‘catch’, you are 
‘caught’. If you have seen it and found out 
that Grant’s case is not on all fours, you 
should say so in your answer, distinguishing 
this case from Grant’s. You should in no 
event be stultified by timidity but frankly 
admit that Grant's case is no authority in 
the facts and circumstances of the present 
case. Even if you are unable to offer your 
own solution of the problem, you are assured 
of high marks if you are able to convince the 
examiner that the problem is distinguishable 
from the case of Household Fire Insurance 
Co. v. Grant. | 


Take another. example, this time from 
Equity— 

“A takes a lease from B, B then sells 
the land to C, who is a bona fide purchaser 
for value without notice of A’s lease. Is A’s 


leasehold interest good against CY 


First, your answer cannot be just “yes” 
or “No”. Yot have got to give your rea- 
sons always. Here you may be led astray 
by the words, “bona fide purchaser for value 
without notice” and may erroneously come 
to the wrong conclusion, The real points are 
that the doctrine of notice applies only to 
equitable rights and rt to legal rights, and 
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that a concluded lease passessa legal right. 
This ought to secure very high marks for ` 
you. . 


Sometimes an examunation script betrays 
what is commonly called self-contradiction in 
the answer. The candidate starts with one 
view of the law and then, as” he develops 
his answer, veers round to a contradictory 
version. An answer of this kind instead of 
providing a second string to his bow, success- 
fully leaves the candidate without any string 
af all. The type of question that leads the 
candidate up the garden path bf self-con- 
{radiction is provided by the following ques- 
tion, this time from Criminal law:— ° 


“To what extent is mens rea essedtial in 
statutory crimes? Is it correct to say that 
the maxim ‘actus non facit reum, nisi mens 
sit rea’ has no application to the offences 
under the Penal Code ?” ° 


The candidate starts answering the first | 
part of the question by pouring out all he 
knows about the doctrine of mens rea with- 
out paying much attention to the word ` 
“statutory”. When he comes to answer the 
second part, he gradually feels the need of 
minimising the importance of the doctrine, 
especially when he sees before his mind’s 
eye words, such as.—‘Voluntarily”, “know- 
ingly”, “dishonestly”, “fraudulently”, etc. in 
the sections of the Indian statute. If the 
candidate realises this contradictory position 
he should correct the first part of his answer 
at once, or else the examiner will correct it 
for him; but at what cost! 


Sometimes candidates make a mess of 
their answers when they are asked to discuss 
a proposition, although they are good in 
answering straight-forward questions. They 
should remember that it is the lawyer’s part 
to discuss? Therefore, they ought to learn 

° . , 


, UNIVERSITY COLLEGE OF LAW MAGAZINE i o 


° the art and cultivate it. Take, for instance, 


lawyer-like. exposition. 


the question—again from Criminal Jaw— 


'“Necegsify knows no law’. Discuss the 
applicabjlity or otherwise of this aphorism to 
criminal liability of a person with reference 
to any leading case you know.” 


A haphazard treatment of the defence of 
necessity im general with a particular re- 


_ ference’ to R. V. Dudley and Stephens will 


not satisfy the examiner fully. He expects a 
The form of your 
answer should resemble closely the congtruc- 
tion of qn essay on a critical subject—say, 
“Every man of science is a potential tyrant— 
Discuss.” Before answering, you must realise 
(1) that the proposition is true in some way 
or hobody would have said so, and (2) that 
it ds also untrue or there would be nothing 
to discuss: Now, the proposition can be 
both true and false if, and only if, it has two 
meanings. Or in other words, there must be 
some ambiguity in the meaning. The next 
thing is to find out which word in the pro- 


position bears the ambiguity. The answer is- 


obvious: ‘tyrant’ is the ambiguous word in 
the essay, and ‘necessity’ in the proposition 
of Criminal law. As we are here concerned 
only with the legal froposition, we need not 
pursue the analogy any further.” It is, how- 
ever, cleat that your answer should contain 


the following aspects arranged properly, viz., 
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(a) Necessity and immunity, (b) Necessity°and 

liability, and (c) your conclusion and re- 

ference to a case. Of course, the order (a) 

and (b) may be reversed according to your 

argument and conclusion. 
° 


You must always remember that attrac- 
tive answers attract marks. Therefore, try to 
make your answer as attractive as you can. 
Though the law-candidates are not probably 
penalised expressly for bad handwriting, un- 
tidiness, spelling mistakes and bad grammar, 
a preponderance of these defects nevertheless 
lowers the value of the answer script. After 
all, examiners are human beings. As they 
are disturbed by these elementary faults, 
they also enjoy marking a script which is 
free from these unnecessary blemishes. In 
general, examiners do not enjoy ploughing 
you down; thcy are rather anxious to give 
you marks if you will only write sensible 
answers to help them do what they want, 
without doing violence to their conscience. 
Finally, remember that your script is judged 
by the answers you have written and not by 
the questions you left out. Therefore, you 
must always try to answer all the ten ques- 
tions, devoting not more than fifteen minutes 
to each, and thus saving half-an-hour for un- 
derstanding and selection of questions and 
revision of answers. 


The Admftnistration of Justice is the firmest pillar, of 


Government. , 


—George Washington. 


Some Aspects 
| : m 


° 

°: Y 

1. On an invitation from the Ministry of 
Justice of the Union of Soviet Socialist Re- 
public (U.S.S.R.) and the ‘Voks’ (which is 
the State Department. for Development of 
International Relationship) I visited that great 
Country as a member of a Lawyers’ Delega- 
tion from India. We were received with 
great hospitality and friendliness and being 
members of a Lawyers’ Delegation we were 
given special facilities fo study the Legal 
System of that Country, to attend Court pro- 
ceedings in different Courts from the Lowest 
to the Highest Judicial Tribunals, to get ex- 
planations from Judges, Lawyers and Pro- 
curators about the workings of their legal 
system and about the substantive law and 
procedural law prevailing in that Country. 
We may tell our people at the very outset 
thaf there was no iron-curtain and no jam- 
ming so far as.we were concerned and we 
had an open vista before us. We. were 
allowed and invited with friendly eagerness 
and frankness to see, study and assimilate the 
laws and legal system of that Country and 
we availed of that opportunity. We met 
large number of Judges, Procurators and 
Lawyers in Moscow, Leningrad, Stalingrad, 
Georgia, Kiev and Tascen and had full and 
exhaustive discussions with them and our 
questions were reafily answered by them and 
every information we asked for was supplied. 


2. Where is a certgin amount of confu- 
sion and ignorance in this Country as to 
, whether rule of law prevails in the Union 
of Soviet* Soeialast Republic, whether Courts 
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are really Courts or rabbles and whether 
there exists in that Country any legal system ` 
at all worth seeing and talking about. — 


+ I may say at once that we found an 
extra-ordinarily lawabiding people ir U.S.S.R. 
We found law being strictly obeyed and 
enforced, we found the Courts austere ané 
dignified, judges and lawyers, qualified and 
well versed in law and we found justice being 
administered fairly, expeditiously and honestly. 
We of course had no occasion to see any 
political or state trial but we saw day to day 
working of the ordinary Courts whefe the 
people were getting their ordinary normal dis- 
putes adjudicated and settled and we found 
the courts functioning efficiently and expedi- 
tiously with due regard to the fundamentals ° 
of a fair trial. | i 

4. One of the strjking features of the 
Soviet Judicial System is the utmost expedi- 
tion with which cases are tried and disposed 
of. Justice delayed is justice denied and in the 
Soviet Union there can never occur denial of 
justice by reason of delay, Judgments are 
delivered almost immediately after the conclu- 
sion of a trial and the next case is not taken 
up for hearing until the Judgment of the pre-, 
vious case is delivered in open Court. Investi- 
gation of a case by the militia or by any 
other organ of the State is nevere allowed to 
be prolonged. Specific time limits are pres- 
cribed within which.in cases or criminal com- 
plaints, investigations must be completed and 
dilatoriness either in investigation or in trial 
is not tolerated. 
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5. One other peculiar feature that we 
noticed_insUS.S.R, was that the Judges and 
Assessors, deliver their judgments standing 
when every person present in Court are also 
required to stand° and keep standing until the 
reading of the judgment is finished. 


6. It isenot possible to give in this short 
article a complete and detailed review of the 
legal system in U.S.S.R. but before we give 
even the broad features of the legal system of 
(hat Country we would like to mention here 
another striking feature of the Soviet Legal 
System. There are ‘Procurators’ in every 
District in U.S.S.R. who are more- or less 
synonymous with our -Public Prosecutors and 
Government Pleaders. The Procurators are 
appointed by the Procurator General of U.S. 
S.R. who is more or less in the same position 
as Attorney General of India and is elected 
by the Supreme Soviet of U.S.S.R. for a term 
of 7 years. There are however some notice- 
able differences between the functions of an 
Attorney General and the State Lawyers in 
India and the functions of the Procurator 
General and Procurator in U.S.S.R. The 
Procurators in U.S.S.R: appear and inter- 
vene in all Civil and Criminal cases -and 
even in cases where State is not a party, and 
it is not unlikely and in fact often happens 
that a procurator supports the cause of a 
defendant or the cause of an accused. It 
appeared to us that the function of a Procu- 
rator there is to promote the cause of justice 
and not to support invariably and always the 
Prosecutor he be a private prosecutor or be 
it the State. Even in private Civil disputes, 
the Procuratgr often intervenes and assists 
the Court by explaining the law and the views 
of the State on the matter in dispute and he 
` is entitled to cross-examine the parties and 
their Witnesses to elicit the truth. One of 
the primary functions of a Proourator is to 
supervise the legality of Governmental actiong 
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and to file prolests if necessary and all preli- 
minary investigations of crimes are super 
vised by the procurator of. the are# and no 
person can be put under arrest except with 
the sanction*of the Procurator and he is also 
entrusted with the power and duty of Prison 
supervision and Superyision of Reformatory 
Camp. 


7. In U.S.S.R judiciary is elected on 
adult suffrage basis so far as original courts 
are concerned but by secret ballot, and people 
in U.S.S.R. believe that this ‘democratisation 
of the-judicial machinery has helped in dis- 
pensing justice fairly and in installing confi- 


‘dence in the people in their judges and 
' assessors. 


All original trials in U.S.S.R. are 
held by a Judge and two Assessors who 
exercise equal powers and all of whom are 
elected. The Superior courts are also elected 
but by a method of indirect election, that is 
by the Soviets. There is no prescribed quali- 
fications for becoming a judge, but we were 
told that in practice only persons with legal 
qualifications or legal experience are elected 
and those who have no law degree are re- 
quired to go through a course of training. 


It is of course debatable whether in 
countries where the political and social set-up 
are different from those in U.S.SR, elected 
judiciary can deliver evenhanded justice but 
it appeared to us that the system of election 
of judges and assessors in U.S.S.R just suited 
the temper and genius of the Russian people. 


8.. By the very nature of things in U.S. 
S.R, their constitution laws end social struc- 
ture, civil disputes are not very many and ` 
people do not indulge in litigations to the 
extent we do in our country. But it gs not 
quite correct fo think that there is no private 
property at all in U.S.S.R. There still exists 
some amount of private ownerghip though it 
is gradually dwindling and therefore “disputes 
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regarding propetty - sothetimes- oê6ur and have 
fo be. settled by intervention of-ceurts. There 
is law of: inheritance and succession and 
therefore | suits “relating to digputes about 
suctession ‘are occasionally tried in the 
Courts in U.S.S.R and there is also law of 
contract and tort, but majority of civil cases 
relate to disputes about employment, disputes 
relating to wages, reinstatement in services etc. 
and divorce. Majority of Criminal cases 
arise from hooliganism and mostly the cases 
are. of assault. and disorderly conduct. Cases 
of cheating or breach of trust are almost un- 
known in the Courts there. 
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9. Even though good number of divorce 


Cases are fought out in the Courts of U. SS.R 
— it will be an incorrect assumption fo think 
that a decree for divorce is an easy ‘and. cheap 
commodity there. . The Courts’ appeared to 
us to exercise “great circumspection in grant- 
ing divorce “and the reason is not far to seek. 
Even | though Taw of the country permits 
parties to apply for divorce merely on grounds 
‘of incompatibility of temperament or by 
mutual consent, discretion to grant divorce is 
entirely in the hands of the court, and we 


-found the courts were very reticent in grant- 


ing divorce and very often they enjoined 


upon the parties the sanctity -of family life 


and -refused to grant divorce in consideration 
of the future of their children. 


1p. We may mention here that we found 
the people in general in U.S.S.R very much 
family-minded, attached to their wives or 
husbands and their children, and very keen 
in maintaining the pufity and integrity of 
family life and the satne attitude was very 
ofter? reflected in the judgments of the courts 


in Divorce cases. ° 


ll, We, attended . eourts—both original 


and appellate and also the Supreme Courts 


i 
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of the Republics and the Supreme Court of 
U.S.S.R. We heard cases, met lawfers, judges 
and procurators and- held discussions’ with 
them and made comparative notes between 
our legal system with theirs. The Minister of 
Justice, in whom we found a Jearned and 
witty lawyer, the Procurator «General of 
U.S.S.R., the Chief Justice of the Supreme 
Court of U.S.S.R. and the Judges of the 
Supreme Courts of the Republics and other 
courts whom we met and very: often pestered 
with question treated us with great patience 
and courtesy and answered all our questions. 
We were invited by them to give our reactiqns 
and to give out our mind as to the short- 
comings of their legal system. It is Pndeed 
difficult to make a comparaliye andlysis af the 
legal system in U.S.S.R. with our legal system 
or with the English legal system which we 
have incorporated .in ours to a great extent, 
because- of the basically -different approach to 
the social and political problems. in these 
countries. I am not prepared to say that in 
all respects the legal system in USSR: $s 
better than ours and that expediency or simpli- 
city of procedure is always and the only sine 
qua non of fair admifiistration of justice. The 
procedute appeared to, us to be somewhat 
more summary than we are accustomed to in 
our country, and even though the presump- 
tion of innocence of an accused is recognised - 
there and the prosecutor’ is required to -prove 
his case, the onus of proof is not entirely upon 
the prosecutor and the accused may be subject- 
ed to very severe cross-examination by the 
court, the “procurator and the adversary. 
Because ef the mote complicated legal system 
in our countty our lawyers have to, by neces- 
sity, study, a variety of legal systems and the 
principles and provisions of multifarious laws, 
study and assimilate case laws. and cite them , 
as precedents. In U.S.S.R. the job of a law- 
‘yer is éasier and ends mostly with marshall- 
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ing of the facts-of a case. There is no citation 


` Of case laws and precedents; and. we found ` 


very little debates in courts on intricacies of 
laws.or on interpretation of statutes or legal 
terminologies. Ouyr system is more elaborate 
and by its process of development it has. in- 
corporated im it. some indigenous conceptions 
and some fdreign, and mostly our laws are 
derivative. at: least..so far as the procedural 
law is concerned. The laws of U.S.S.R. are 
couched in unambiguous language and their 
legal system is simpler and shaped accordjng 
‘to their political and social ideology- and the 


procedure is more of. a summary nature than, 


ows and cares little for technicalities. 


12. We found the lawyers and judges of ` 


U.S.S.R. very keen to learn the broad features 
and fundamentals of our legal system and we 
were besieged with volleys of questions relat- 
ing mostly to our criminal laws, personal laws 


and our constitution. We found quite a good- 


number of keen students of Indian Law there 
and we tried to satisfy their hunger for 
Knowledge about Indian Law as best as we 
could, and we believe the exchange ` of’ 
knowledge will ultimately enure to the benefit 
of both the countries. There are, as in India, 
different classes of courts in U.S.S.R. Peoples 
Courts are the lowest or if we may use the 
term “basic courts”. Next in gradation are 
the Regional courts in the Districts and the 
City courts in the, cities of Moscow and 
Leningrad. Then there are the Supreme 
Courts in the Republics and then highest in 
gradation is the Supreme Court of U.S.S.R. 
The Supreme Court of U.S.S.R... is-elected by 
the Supreme Soviet for 7 years and it. consists. 
of 75 judges representing. all the nationalities 
and minorities of the Soviet Union. 


~ 


13. It will not be possible for us to place 
before you in details the constitutions and 
functions of thesë courts and the procedure 
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which is followed in trying and disposing of 
cases and appeals in this sHbrt review, but 
suffice it to say for the present thate just as 
in-our system, there are provisions for appeals 
and revisions*by the Regional and eity courts 
and finally by the Supreme Courts. There are 
Special courts like Tr&nsport Courts and 
Military Courts from which appeals lie to the 
Supreme Court of U.S.S.R. and’ the Appeal 
Courts also. exercise in certain matters powers 
of Original Courts. The Supreme Court of 
U.S.S.R. besides exercising. original appellate 
and Revisional powers- also exercises through 
its Plenum (which is a joint session of all the 
75 judges. and attended also by the Minister of 
justice and.the Procurator General in advisory 
capacity administrative and directive powers 
over all the Subordinate judiciaries.) 


14. We were also told that recognised con- 
cepts of International Law are observed and 
followed in U.S.S.R. and the courts in 
U.S.S.R. do not ignore judgments of foreign 
courts if they are not repugnant to the laws 
of U.S.S.R. 


15. There-is one unified code of law in 
U.S.S.R. which governs all-the inhabitants of 
that great country irrespective of their religion 
and irrespective of their attachment to the 
different States which constitute U.S.S.R. 
There is no personal or customary Law in 
U.S.S.R. nor there is any Zonal Law and the 
entire law is codified and uniform. 


16. Naturally as lawyers we were interest- 
ed to know what part the lawyers of U.S.S.R. 
play in the Legal system pf that country. 
Previously to acquire the status of an advocate ° 
a person was not required to acquire a Law 
Degree and a person with legal experience was 
permitted to enrol himself as an advocate. 
Still now there is no legal bar to a person 
without any Law Degree to practise, as an 
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advocate, but in practice persons only with 

Law Degree art now permitted to become a 

member pf the Collegium of Advocates which 

is more or less analogous to our Bar Council. 
6 


17. Neither la s nor litigations are in 
abundance in U.S.S.R. but lawyers are not 
practically “nones” there as many people 
think. In the city of Moscow alone there are 
about 1500 lawyers. Some lawyers in our 
country earn fabulous sums of money, but 
many starve and there is no control to the 
influx of lawyers in our courts. In U.S.S.R. 
however the collegium of Advocates through 
the various consultation centers has evolved a 
system which controls enrolment of new 
lawyers and guarantees a minimum subsist- 
ence allowance to every lawyer on the Roll. 
Even a raw junior earns about 500 Roubles 
per month and a probationer is paid 350 
Roubles per month for six months. Lawyers 
have to be engaged through consultation 
Centres and fees are standardised and paid 
through the Consultation Centres and we were 
told that the average income ranges between 
500 to 1,500 Roubles per month but some 
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meritorious lawyers’ earnings go up to about 
5,000 roubles per month. we l 

18. As lawyer we were naturally anxious 
to learn about the extent fo which fundamental 
rights as conceived by us are ensured by the 
laws of U.S.S.R. There is no law of Preven- 
tive Detection in U.S.S.R. but if appropriate 
cases a person can be expelled or deprived of. 
his political rights. There is no legal embargo 
or religion or religious pursuits. Churches 
anë mosques are maintained and congregations 
are not persecuted. We felt however that there 
was a general indifference to religion and state 
does neither encourage nor pamper religious 
institutions. In the sense we understand and 
believe political freedom or individual liberty 
cannot of course exist in U, S. S.R amdit 
was not possible for usto gauge the feelings 
of the people about freedom of speech and 
political thoughts. Foreign newspapers and 
radio broadcast from other countries did not 
appear to be available to the ordinary people 
and political discussions were rarely heard. 
In the domain of law the state of U. S.S, R, 
appeared to me to be passing through a 
process of experimentation. 


C 
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The laws of mechanics are also manifested but are pushed 
Into the backeround by other higher laws. 


i —Engels. ° 


Sir Henry Maine has said, “Law is Stable, 
'but Society is Progressive”, It cannot be 
denied that law brings stability to society 
which is dynamic in its ‘character and com- 
position; but it will be incorrect to suppose 
that law is somewhat different from society 
because of the opposite characteristics in 
their intrinsic nature, The metaphysical, 
scientific or historical meanings of law—each 
has relevancy and- utility in the appreciation 
of the true meaning of law, but to -overlook 
the pragmatic or sociological connotation of 
the term would be confusion of thought 
and reality. Both law and society are dynamic 
and inter-dependent. There is always a 
dialectic movement in the evolution of law 
and society, whereby a continuous flow of 
progressive stages of thesis to anti-thesis and 
then to synthesis goes on. Inspite of the 
retrograde steps of conservatism, the cara- 
van moves on with one object, —the 
progress of mankind, Pseudo religion, irra- 
tionalism, superstition, expediency, greed 


may put clogs in the wheel but they cannot 


retard its movement permanently, society 
consists of people and some among the 
people are creative and original. The talented 
people, consciously or subconsciously have 
influences on the less talented and the former 
by dint of persuasive ability, or intrinsic 
virtues of man, or even by sheer utilitarian 
considerations, create a upserge which finds 
expression in the birth of new law. Law is, 
therefore, the pulse of the society. They 
must rejuvenate each other to prevent the 
decay of either. A static law in a progressive 
!. . 


. INEQUITIES IN LAW -` 
| Professor S. A. e MA, a Bar-at-Law. 
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society or a progressive law in a static 


society often puts the hands of the clock 
back. Laws are not merely rules of human 
action enforced by sovereign political 
authority; nor their immediate object is only 
to -create and protect legal rights and duties 
as the analytical jurists would hold. Their 
analysis falls short of perfection if those 
mandatory rules are not introduced to bring 
social and economic justice to people. This 
cannot be effected unless the hierarchy or 
order of the people in the society is subs- 
tantially changed. Even if classless society 
is not feasible or desirable, the dignity of 
mankind as a whole must be maintained by 
easy, accessible, legislative measures. The 
disadvantages associated with people who 
live in our society.as sub-human beings must 
be radically. removed. The outlook and the 
superiority complex of the priviledged class 
towards un-employed and under-employed 
persons must be effectively changed, if 
necessary, by bold rigorous methods. Ií the 
status and is allowed to continue, the 
injustice and inequities in the society will 
remain. 


The preamble to our constitution should 
have been incorporated in Part IV under the 
“Directive Principles of State Policy’’, and 
the Directive Policies should be made concrete 
and effective laws. Equality and Justice as 
the ideals of our country should not remain 
as wishful thinking of *the legislators They 
sound like religious hoax or utopian ideal 
supposed to be realisable at some unknown e 
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future. Law ceases to be law if justice is not 
reached to the tommon man by easy, speedy 
and inexpensive means. People who cannot 
meet the costs of the necessities of life can ill 
afford to have the luxuries of litigation, 
although there has been serious invasion of 
their rights. Often tha rich man, the litiga- 
tion is a sport, to the poor it is ruination. 
What efforts have been made to avoid the 
practical difficulties of an ignorant _helpless 
villager to secure justice through law courts 
without spending money at all ? People who 
do not even live from hand to month and are 
in debts or could save nothing, can scarcely 
dream of going to the sub divisional towns, 
pay court fees, lawyers’ bills. and attend 
courts day to day far away from their own 
village homes. Is not the enunciation of 
Fundamental Rights in Part III of the cons- 
titution a poor consolation to them? If 
repeal of court Fees Act 1870 means a loss 
of revenue to our welfare State, why cannot 
a limit be provided in the Act, exempting 
litigant with negligible income from paying 
for court fees at all? -Such provisions in 
modern statutes are not uncommon. If there 
could be panel of state lawyers for the prose- 
cution, why in a poor country like ours 
there should not be a panel of state lawyers 
in every court to contest the cases of such 
exempted class of litigants ? The procedure 
known as in Forma Pauperis should be relaxed 
and simplified in such a way that suits or 
complaints could be entertained in civil and 
criminal courts automatically unless it is 
proved by the opposite party that such 
‘exempted litigant has income beyond the 
“statutory limit. The legal-aid society should 
be introduced in every court with state, 
municipal or co-operative funds. Trade 
union among workers*tand Trade union even 
among peasants or villagers should be 
° organized in such a way that any kind of 
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injustice on its members should be remedied 
through courts of law by the unionefunds. ` 


The anomalies of matrimonial law again 
remind a person of the’ hollowness of the 
concept of equality among Indian citizens. 
A Muslim can dissolve a marrmge by con- 
sent without the intervention of the court, 
where a Hindu or a Christian 
A Hindu or a christian has the advantage of 
the civilized system of monogamy or judicial 
diverce whereas a muslim woman will not only 
have to suffer the ignominy of poligamy in 
this advanced state of society but will have 
to accept the divorce by her husband, if he 
chooses to do so arbitrarily and without 
assigning any reason. The collusive undefended 
matrimonial case with stereotyped tufored 
evidence is another ugly example of securing 
justice 

Our constitution has rejected the idea” of 
English as the official language of India on the 
obvious plea that English is foreign, But who 
can deny the paradox that although the 
British have left us, their laws still govern us 
in our courts of Jaw. The Dual System i.e. 
the Compulsory system of engaging two sets 
of lawyers, solicitors and advocates is still 
being maintained in the original side of 
Calcutta High Court, to the immense practical 
difficulties of a poor litigant. Payment of 
court fees in all courts excepting the original 
side of Calcutta High Court for the purpose of 
institution of a civil suit has historical 
background, but surely this discrimination 
is meaningless at present. Similarly the 
artificial distinction between an Advocate and 
a Barrister-At-Law is another anachronism. 
In the sphere of the law of Torts, litigants in 


Free India are wholly governed by the English ` 


law and English text books. Legislators have 
not yet considered expedient ‘to have an 


cannot.. 
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Indian Tort °Act with special reference to 
Indian conditions. A suit for malicious 
prosecution. against a well-to-do man by a poor 
victim has. become practically a useless 
remedy. . 

Lastly, §ustice cannot be obtained unless 
the character of the people is changed. The 
. litigants often institute proceedings on the 
basis of inflated. claims and sometimes on no 
claim at all. They defraud the court and, in 
consequence, justice is delayed in deciding 
genuine disputes. It is not uncommon to find 
lawyers misleading the Court and trying to 
Win points in favour of the clients by hook or 
by crook. The costs of litigation, at times, 
are realised in such a way that a successful 
parfy not only gets a paper decree only,-but it 
makes him feel that to avoid one injustice 
another injustic has been foisted on him. 
Cases dre not rare when Judges, particularly 
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in the lower courts, where, deposition is not 
taken down by a stenographer, decide cases 
in the matter of discretionery orders,arBitrarily 
and on extra-judicial considerations. It is a 
common mi8take that a Judge or: Magistrate 
often decides against a client and, thereby 
punishes him because pfs lawyer is inefficient, 
rude or tactless. The perplexed litigant often 


Suffers for no fault of his own. 


The inequities in law can only be removed 
if in the welfare state every section of the 
people, the litigant, lawyer, Judge, legislator— 
all. do their respective jobs with fanatical 
zeal to serve people. This stage can be 
reached -if people in privileged position 
conscientiously develop a respect for the 
universal values of life and discharge their 
duties with humility and without fear or favour 
and if the people who betray such noble trust 
are severely reprimanded and humiliated. 


a Right now the biggest obstacle in the way of solving the 
- crime -problem is the attitude of the public. 


—E, S. Gardner. 


The International Court of Tustice 
š $ By > 


a Professor A. K. DHAR’ B.A.,LL.B., Bat-at-Law. 


` 
At the very outset, a reader may say “Since 
International law has no sanctions behind it, 
it is no law at all. How law then there bea 
international Court of justice? 


It is time that international has no forceful 
sanctions behind it yet nations have from 
times immemorial abided by certain common 
rules of conduct and have accepted arbitration 
and adjudication by persons of competent 
skill and knowledge on disputes submitted 
to them for determination and have regarded 
their verdict or award as binding on them. 
For example, Ambassador and diplomatic 
representatives of foreign states enjoy immu- 
nity from the Civil laws of the States to which 
they are accredited—a rule universally ad- 
hered to. Pirates, Smugglers, Spies are 
all amenable to and are governed by a 
Common Code. One of the best known 
examples of arbitration in comparatively 
modern times is the settlement in 1802 of the 
dispute over the boundaries of St. Ceoix river 
between Britain & America. 


There is an important difference however 
between Arbitration and Adjudication, In 
Arbitration, parties voluntarily submit their 
disputes to be settled by an ad hoc tribunal 
chosen by the parties themselves. Whereas 
“in Adjudication the agency of settlement is a 
permanent judicial body not chosen by the 
partieg but existing independently of them. 


e 
The settlement of international disputes by 
° adjudicgtion gradually developed out of the 


system of doing so by arbitration, In 1899, 
a tribunal of arbitration was created by the 
First Hague Conference. At the Second Hague 
Conference in 1907 a proposal, to establish a 
permanent tribunal to settle international 
disputes by persons who will be judictal 
officers and try and decide cases according 4o 
judicial principles and methods, was made 
by Roman and British delegates but nothing 
very much came out of it and the proposal 
was shelved, After the First World War in 
1919, the question came again to the forefront. 
President Wilson regarded the creatiqn of a 
world court to decide international disputes, and 
to give advisory power as a necessary feature 
of peace settlement and Art. 14 of the covenant 
of league of Nations made provisions for it 
The question of equality of status for all 
states, big or small, in selecting the judges and 
other questions raised may difficulties in the 
way. However in 1922, these difficulties were 
settled and a court composed of 15 judges just 
for the first time in the Great Hall of Justice 
of the Peace Palace at Hague, executed through 
the munificence of Andrew Carnegie a famous 
American millionaire and steel magnate. For 
18 years, until 1940, the court functioned as 
a body for settling disputes which the conten- 
ding states regarded as justifiable and also 
acted as an advisory body to the league 
Council on legal questions. ° 


In 1939, began the Historic war for 
conquest and in 1940 the League died and ° 
along with it the court also died but in 1946 
both were resurrected, —The League as the 
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United Nations organisation and the court 
as the International Court of Justice. Article 7 
of the charter enumerates and speaks of the 
principal’ organs. of the United Nations, of 
which amongst, others the *International 
Court of Justice is one. The court reasembled 
again at the Hague Peace Palace in April 
1946. The first case to come up before it 
.was the Carfu Channel Case in which Britain 
sought separation from Albania for blowing 
up two destroyers by mines allegedly laid 
by or with the knowledge of Albanian autho- 
tities. The case was decided against Albania 
and Albania had to pay compensation. One 
ob the best known cases it decided was the 
British suit against Iran. arising out’ of the 
nationalisation of the properties of Anglo- 
iranan Oil Company. The court upheld 
the Iranian contention that the dispute was 
not between two States, but was a matter 
lying wxhin the domestic jurisdiction of Iran. 

The jurisdiction of the court is per force 
limited, it cannot decide disputes which the 
contending States do not regard as justiciable 
nor which involve question of power politics. 
Its jurisdiction is chiefly-confined to (i) ques- 
tions of inferpretation ef treaties (2) common 


` *Sce Articles 7, 92-96 of the charter. 
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questions of international law ($) existence 
of any fact which would if éstablished cons- 
titute a breach of international lawo (4) the 
nature and extent of the separation to be made 
in such cases® re 


The day of powery politics is however 
passing away, the H. Sones is rendering it 
obsolete, we must co-exist or perish, and I 
ata optimistic enough to conceive of a time, 
not too far distant where the “war drum 
will throb no longer and the nations will unfurl 
their flags in the Parliament of Men”, the 
world federation will become a reality. 
As we progress slowly towards that consum- 
mation the International Court will have to 
decide disputes which are not considered by 
nations now as justiciable. Litigation will 
take the place of violence in the affairs of 
nations. i 


Thus the International Court of Justice 
or the world court is an institution of utmost 
importance to mankind whose decisions are 
entitled to be treated with greatest respect 
and veneration as establishing a rule of law 
in the lives of nations in the place of the 
Jungle law which prevails now. 


Man to man is God;...... this is the axis on which revolves 


- the history of the world. 


—eFuerbach. 


< Circumstantial Evidence 
š 6 (Fourth Series) + EN 
By l | 
` Dr. S. C. Chaudhuri: Barrister at Law. ° 


Mr. President, Friends and Fellow Stu- 
dents of Law:— At the outset I have to 
remind the students about the warning that 
Principal Banerjee had sounded last year that 
if materials obtained in this hall find their 
way into the examination papers the conse- 
quences might be disastrous. That such a 
thing has not happened during the last four 
years 18 circumstantial evidence of the fact 
that our students have plenty of good sense 
and they know exactly with. what weapons to 
fight an examiner. 


Somehow or other the Law College stu- 
dents.and their learned Professors have come 
to associate my name with Circumstantial 
Evidence. 
in front of the High Court by Professor 
Mukherjee*, when carrying an umbrella with 
a very short handle attached to it. He re- 
marked as follows: “Why are yot carrying 
a ladies’ umbrella? ` Has it anything to do 
with Circumstantial Evidence?” I pointed 
out to him that he was quite right as it all 
came about in this way. 
afternoon along College Street, a very con- 
gested street, as you all know. Pressed 
against my person I held an umbrella with 
the conventional hooked handle. All of a 
sudden I felt a tension on the umbrella, and 
turning round I was horrified to find that my 
umbrella had hooked the sari of a young 
lady. Had I been-a man of younger years 
circunfitantial evidenge would have suggest- 
ed a deliberate act. Any way I ee ‘up 


tLectufte Deliyered at the “egal Gg Sasa: 1958. 
*Not P&E. Chunder as stated inadvertently. 


Some time ago I was- accosted 


] was walking one 


to the nearest available jaba shop and 
had the hooked handle removed. Since ` 
then I enterlain the firm conviction that 
nothing in the world should have a hooked 
shaĥe except fishing hooks and hockey sticks. 


Now I will give an illustration drawn from 
the experience of a leading Barrister, Sargeamt 
Ballantyne, well known among lawyers for 
the defence he put up on behalf of'the then 
Gwaekwar of Baroda. Having slept one mght 
in a very expensive hotel he found himself 
the worse for it and complained to the lady 
in charge in the following words: “Madam; 
your place is full of bugs: I hardly had°a 
wink of sleep” and by way of circumstantial 
corroboration pointed out that his body was 
sore all over. The lady protested saying: “If 
the name of the Lord I am prepared-to swear 
that there is not a single bug in my establish- 
ment”. Ballantyne’s feply was: -eYou are 
perfectly right Madam, there is no single bug 
in your hotel. All Your bugs are married 
and have extraordinary large families”. 


T now turn to the philosophy of life built 
upon Circumstantial Evidence by an eminent 
doctor, who was at one time the Kings’ 
physician in England. Like a large number 
of doctors and lawyers he avoided cultivat- 
ing extensive friendships lest friends take 
advantage of getting free advice at tea parties 
and social functions. This doctor had 
attended a girl of tender years with great 
solicitude. On the patients recovery her 
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mother one dening held out a purse made 


of beautiful beads and, addressing the doctor, 
said: 


gratitude I strung this purse myself, Keeping 
up several nights. Will you kindly accept: it 
as a present from me?” 
following conversation: 


Doctor—“Madam, presents -maintain 
friendships; they don’t mantain 
families”. . š i 

Lady—“Doctor, what are your fees ? * 

Doctor—“Five guineas”. f 


° Lady—(turning the purse upside down 
whence - gushed out twenty 
~-guineas)—“ Then’ I better “take 
°° - . back 15”. . | 

Here is an object lesson- that ‘circumstantial 
evidence is no safe guide in the judging of 
human character. Each man stands surround- 
ed by his own. atmosphere of character and 
training and must be judged on his individual 
merit. 


As my time is re up I shall conclude by 
drawing an illustration from Theology. I am 
tempted tq, do so because of a discussion that 
I overheard in the’Principal’s room just before 
we began this Conference, in the course’ of 
which Prof. Masud let fall an observation that 
“it is good to believe in a God whether there 
be a God or not.” All theological speculations 
must be based on circumstantial evidence. 
“The Heavens declare the Glory of God and 
the firmament showeth His handiwork.” 
Mazzini, the Italian patriot ` amd statesman, 


` 


“You kept awake one whole night to`. 
look after my daughter. As a token of. : 


Then ensued the . 
of the, historian. 
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condensed his faith in a simp sentence. 
Addressing hiş countrymen “he said? “He 


who can look up the starry heavens gne* night 
‘and deny the existence of God is either very 
- very unhappy or very very wicked”. 


When 
dealing with this subject we are trying to reach 
heights which cannot be Attained by the prose 
Let us take recourse to a 
poet—a poet who was also a lawyer of distinc- 
tion of our High Court—I mean poet Hem 
Chandra Banerjee. Says the poet: But for 
an eternal Creator who could have hung the 
rainbow in the sky, who could have flooded 
the earth with moonlight and who could have | 
painted beauty on the feathers of the peacock? 


Zag SCT Fea BITTA Cape TA | 
ce aifes Patio wwe Stier ? 


Who, again, could have beautified our mother- 
land with the cool waters of the Ganges? 


caq È AST Foxy seta aa | 
Bias wad Bl sifas Qvicy 7 


And, if you want further evidence, come with 
me to the high hill-tops of the Himalayas. 
There you will find the brotherhood of vener- 
able trees, standing in their stately grandeur, 
“starry-pointing.” paying their tribute of 
homage to the throne of the Almighty: 


CAR BES ag VS | 

-o gds CHS Pate tai 

ABI AHF BH BAF | 
_ wate aaa xf tte 
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Revision of the U. N. or 


Sri BISWANTH CHANDRA, M.A., 


` f 3rd Year. 


The Charter of the United Nations has come 
into existence out of the ashes of the failure 
of the League of Nations when the latter had 
its fatal blow given by Germany, in her with- 
drawal from the League in 1933: by Japan, 
in her aggression against China in Manchuria 
in 1931, by Italy in her invasion against 
Abyssinia and ultimately by Russia when she 
invaded -Finland in 1939. The present charter 
came into existence in 1945 at a Conference 
at San Francisco and represented the sum 
total of compromise and agreement of the 
time. But the’ relations betwéen the Big 
powers are far from harmonious and this dis- 
cord has been manifested on several occasions. 
The vital problem of the present day, therefore, 
is Whether we would allow the U. N. O. to 
take the foot steps of the League of Nations 
or we would make it an alive, active and 
healthy lady by suggesting some amendments 
on its’ Charter so as tc remove the defects 
which have rendered the U. N. distressingly 
limp. 

The United States Secretary of State, Mr. 
John Foster-Dulles, called the present Charter 
a pre-atomic Charter and in this sense it 
was obsolete before it came into force. 


Certainly there are some- lacunae in the 


e Charter which red revision. The question 


may be on what basis should the Charter be 
revised and what will be the possible ways 
of inteoducing these changes? 
To ascertain this, we° must, first of all. 
discuss the main object of the U. N. O. which 
© ° ` 
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it sets before itself. This is nothing but the’ 
maintenance of International peace and 
security by removing the causes of war both 
in®fact and in status. Taking this end into 
consideration we can easily suggest three im- 
portant points of amendment. l 


These are (1) complete disarmament in the 
U. N. arena, (ID complete equality of ‘states 
i.e., the Big power system should be abolished, 
(HI) simple majority in the U. N. Assembly 
in the matter of taking up of decisions. 


These are the amendments which are easy 
to suggest but they are nothing but utopia 
from the practical point of view.- Complete 
disarmament, though desirable, is not possible 
due to the power hunger of the members of 
the family of Nations. Similarly complete 
equality in the status is improbable in fact 
as there is persistent inequality “in matter 
of responsibility. In case of aggression by one 
State against another, punitive action has 
usually been taken up by the Big powers. 
Even in time of peace also these great powers 
have to shoulder greater responsibility by 
carrying on world banks and by advancing 
loans, interims of money and materials, for the 
upliftment of the underdeveloped countries. 
Equality in “power, therefore, cannot be ob- 
tained when there is inherent and complete 
inequality in matter of responsibility. 


It will. therefore, be wise to suggest certain ` 
changes which will bear some practical 
importance, , 
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The first peint that needs consideration is 
about the membership of the U. N. O. (Art. 
3—6) Article 4 of the Charter states that; 
“Membership of. the-United Nations ig ‘open to 
all other peace lọvmg state which accept the 


obligations contained in the present Charter.” 


Sec.,.2.of the same Article runs thus: “The 
admission of: any such state to membership 
in: the United Nation will be effected by a 
decision of- the General Assembly- upon thé 
recommendation of the -Security- Council.” 
These words viz., “upon the recommendation 
of the Security Council” prevent the U. N. O. 
from becoming an open organisation of peace 
leving” ‘states. Any of the Big-Five -of the 
S. C. can use veto and without unanimity there 
is no’ activity in the Security Council. Power 
politics has prevented membership from being 
universal. Each group insists on admission of 
“like minded”. countries and ‘has opposed the 
admissien of countries of the ‘opposite block. 
The best suggestion that can be put forward 
is to erase the words “upon the recommenda- 
tion of the Security Council” and the admission 
of the membership should be transferred from 
the Security Council to the G. Assembly and 
that also should be taken by simple majority 
by the latter’s decisiors. The criterion of 
judging a state should not be its. colour ie. 
whether it has a Fascist or a Communist form 
of govt , but the established form of govern- 
ment. ‘This amendment, therefore would in- 
volve the admission» to membership of China 
and other applicant states like Spain and 
Mongolia’ who are ready to obey the obliga- 
tien attached in the Charter. | 


The second point that draws* our i 
attention is to remedy the age ald conflict 
between Art. 2 and Art. 39 of the U. N. 
Charter. Paragraph 7 of Article 2 lays down 
that “Nothing contained in the present 
Charter shall authorise the Uñited Nations to 
intervene in matters which are essentially 
within the domestic jurisdiction of any state 


s 
° 
° @; sa 
e 


/ >35 
or shall require the member to ubmit such 
rhatters to settlement under the present Charter; 
but this principle shall not prejedice the 
application .of enforcement measures under 
Chapter VIP This Article indicates nothing 
but the over emphasised statement of soverei- 
gnty. This is a concessigh to the “Fancy Child 
of Hobbes”. Art. 39 on the other hand state 
that “The Security Council shall determine 
the existence of any threat to the peace. 
breach of the peace or act of aggression. and 
shall make recommendations or decide what 
measures shall be taken in accordance with Art. 
41 and 42 to maintain and restore inter- 
national peace and security”. The question of 
ultimate decision has, therefore. been left to 
the Security Council to decide which of the 
two . Articles will be applicable in a particular 
case. It is quite probable that each of the 
Big-Five may be interested with one or other 
member of the family of Nations causing 
threat to peacé, in that case the state interest- 
ed will utilise its own power not to take any 
decision and thereby will try to mutilate the 
whole” Ú. N. organisation. ‘This is the case 
with South-Africa to-day. The only solution 
that can be seen is to have the matter to the 
simple majority decision to the G. Assembly 


‘Another latent defect of the U. N. O. may 
be seen in Art. 52 which permits the forma- 
tion of Regional Arrangements or Agencies 
for dealing with matters relating to the main- 
tenance of Industrial peace and Security as 
are appropriate for regional action, provided 
that such arrangements are consistent with the 
purposes and principles of the U. N. O. One 
of the most important pecularities with thesee 
arrangements is that many of them are not 
inconsonance with the very purpose of the 
U. N. O. Important Illustration can be*found 
in S.E.A.T.O. whiclf is a loophole of creating 
armed alliance on the pretext of defence. We 
must try to plug this loophole © make an end 


; $ 
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of the armęd camps, to preserve collective 
responsibility and to end regional responsi- 


bility which Is not U. N. Os aim’ 


Next comes the question of colonies which 
engenders much chaos and confusion in inter- 
national affairs. So the suggestion made is 
with regard to complèe elemination of colony 
system. Again Article 76 making provisions 
for trusteeship system is vague. It must 
provide a definite time, limit for the granting 
of independence to each self governing territory. 
An U. N. Commission should be set up in con- 
sonance with the agreement of the adiminister- 
ing power to fix a time limit for the develop- 
ment of each territory. Art. 77 should also 
be amended so as to place the former 
mandated territories forcibly under the trustee- 
ship system in order to create convenience to 
the mandated territory like S. W. Africa. 


Articles 108 and 109 providing for the 
amendment of the Charter should also be 
revised because without this no amendment 
in the practical sense can be introduced. It 
will be evident from an analysis of these two 
Articles viz. 108 and 109 that the permanent 
members hold sway in the matter of the revi- 
sion of the Charter as ‘well and any of the 
Five Great powers having right to veto can 
prevent any valid amendment of the Charter. 


But curiously enough, this lacunae has been 
done away with without adding any formal 
amendment of the Charter. 


First step towards this process had already 
been taken in 1950 3rd Nov. in 302nd plenary 
„Meeting of the General Assembly and was 
actualised in the case of Egypt during the 
Anglo-French aggression over the former 
count. To maintain International peace and 
security, the announced gbject of U. N. O., 
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the G. Assembly took certain emeasures for 
the safety of Egypt and Hungary. 


But according to the strict provision of the 
Charter the G. Assembly has no such power. 
The right to adopt collective measure has 
been given to the S. Council by Arf. 39 and 40 
of the Charter. The U.S.A. amd U.S.S.R. 
brought a resolution in the S. Council to 
defy the Anglo-French activities in Egypt but 
both France and U. K. vetoed the proposal. 
On, the other hand when U S. A. moved a 
resolution to check the Russion atrocities in 
Hungary, the U.S.S.R. vetoed the resoluticn 
likewise. The S. Council at once became A 
defunct lady. According to the strict provi- 
sion of the Charter, the G. Assembly has no 
such power to adopt punitive measure saying 
the recommendation of it which will be up- 
held by the S. Council by Art. 39, but the 
vacuum thus had been created by ¿the S. 
Council was later on filled up by the G. 
Assembly empowered by the resolution of 3rd 
Nov. of 1950. 


In the case of Egypt the G. Assembly 
adopted a resolution to secure and supervise 
the end of hostilities, but in the case of 
Hungary the Assembly could not °go so far 
except instructing the Secretary General of 
United Nations Mr. Dag Hammar Skjoeld 
to take action in the affair. 


It seems, therefore, that G. Assembly has 
been assuming its power within the four 
corners of the U. N. O. since 1950. A new 
precedent has already been set up. Neither 
Anglo-French black nor Soviet block argued 
that decision was unconstitutional in its 
merit. THey had to low down, before the 
trend of time because they came to know that 
the G. Assembly is more popular organisation 
and it is the widest representative lady. 
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“Creation has been made. possible through 
the continual self-surrender of the unit to the 
universe. And the universe of man is also 


ever claiming self-renunciation from the indivi- 
e 


dual units”. 
The Religion of Man—Tagore. 
x Aa 
Man, an organic cell, in the comity of 
society, in defining and determining his orbit 
of rmhts and duties—as regards personalities, 
immovable properties, social relations, in- 
tangible -objects—to be brief, his rights in per- 
sonam eand rights in rem—has developed 
gradually law of persons, law on real property, 
case laws, equities, rule of law, law in inter- 
national sphere ‘and the like—man—a- unit 
Upsurging to meet its organic consummation— 
Just as an atom of: cloud returns to ocean 
through various phases of transition vapour, 
cloud,-raim snow, streafns and so on. 


The march of science has brought obout a 
radical change in the ways and thoughts of 
man’s life—so much so that we are all, indeed, 
children of science sand technology. Acts of 
Parliament can no more make people behave 
as they should. Nor is it. possible to remove 
deep-seated social prejudices, ignominies and 
vices by means of constitutional provisions. 


Can, law fake it possible to move man 
exalt his inward nature, give him a new out- 
look to set standard of social behaviour to- 
wards expressing the urges,*the hopes and 
dreams in his struggle to make bimself at 
home in the world! Ë 


Let us examine one instance from the current 
flow of news. Mr. M. C. Setalvad, Attorney- 
General of India in his summing-up address 
on 29-1-58 before the Chagla Commission of 
Inquiry into the Life Insurance Corporation 
investments in Haridas Mundra concerns—was 
constrained to observe—‘Whole Truth Not 
Told’. Such is often the experience of the 
common people who step into a court of law 
for relief of their grievances, for having wrongs 
done to them redressed and securing their 
rights established. It is not infrequently that 
one sees people ruined by law. It is a puzzle 
to one’s mind as how law which is intended 
for every man’s preservation—can bring some 
one’s ruin. It is a pity, no doubt, thot some 
of the Lawyers endowed with prodigious abili- 
ties of mind are not inclined to instruct others 
in wisdom and knowledge and on the contrary, 
confound the very essence of truth and indulge 
in frauds, perjuries and malpractices. 


pean ews there was a society of men among 
us, bred up from their youth in the art of prov- 
ing, by words multiplied for the purpose. that 
white is black and black is white ......... 


ah lawyer, being practised almost from 
his cradle in defending falsehood. is quite out 
of his element when he would be an advocate 
for justice having been biased all their Hves 
against truth and equity............ 6 I 
l —Jonathan Swift. 


In the context of economic depressi@n and 
political ` dependancg and unrest then prevail- 
ing, Acharyya Prafulla Chandra Roy, the 
great philonthrophist,” publicly declarg% to the 
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student in Calcutta that if he were vested with 
the requisit® authority, his first duty would 
ltave been to order for immediate pulling 
down of all law ‘colleges in the country. 
Mahatma Gandhi. himself a lawyer of repute. 
was bitterly scoinful of the pretensions of law. 
The besetting sin o jJurists—arising out of a 
luxuriant chaos of c&nflicting legal systems— 
lies in the old quip that language was given 
to conceal thoughts. 


So far so good. There are. of course, two 
sides of a coin. Cicero, the great Senator of 
Rome, defined a jurisconsult, as one who must 
be ‘skilled in the Jaws and in the usages 
current among private citizens and in giving 
opinions and bringing actions and guiding his 
clients aright. He tells us that the study of law 
emerges from philosophy and that from an 
examination of man in his everyday life as 
related to his existence—social and political. 
Ulpian, another great Roman, remarked on 
Law and Lawyers: — 


‘The knowledge of things human and 
divine, the science of the just and unjust. 
ere The’ priests of Justice, engaged in 
the pursuit of a philosophy that is truly 
such and no counterfeit’. 


The legal profession is a social machinery 
for securing order in the community as an 
effect of interaction between the abstract rules 
and the actual life of the people. Law 
develops by drawing new values from life of 
the comunity and by gradually reshaping the 
rules so that they accord with the requirements 
of the day. 


. In the matter “of satisfation of its needs, 
mankind have seldom examined the ends— 
due to hodgepodge hurry—at which they were 
aiming and have ‘therefore evolved a vast 
variety of perverse compfications. ‘The ever 
renewed complexities of human relations have 
given rs tosa wealth of legal literature 


for .sheer utilitarianism. 
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through a tangled growth of emactments and 
precedents which reduces legal phenomenon 
and exposition of law to order and coherence 
Law. ase we find 
to-day, is a strange amalgam of all the centu- 
ries of the lasi 3,000 years or more. In a study 
of legal principles and positive lgws—we find 
some remnants of primitive law associated 
with the mists of the past, some fineries of 
law of mediaeval times and apain legal theories 
which are very modern. We owe a duty to 
living ones. to make the present still better 
the past legal Juminaries as well. as to the 
the future aspiring for something noble and of 
great value to man. " 


Law is the product of human reason. In 
the society as constituted to-day and the-statc 
of social affairs as they arc, the utility of legal 
maxims, positive law and legal profession all 
have a vital bearing on the development of 
culture, civilization and the like other huntan 
values The legal institutions have become 
almost an indispensable need of the commu- 
nity. In the prehistoric days when the civiliza? 
tion was slowly developing and the concept of 
State was taking a concrete shape—law and ' 
Government emerged “as twins ushering in a 
new hope ringing with immense possibilities 
for mankind. | ' 


Lawyers are to think gallantly and in faith, 
and to accept their- work ‘with a certain sense 
of missionary function fostering more balan- 
ced flow of legal principles and providing legal 
assistance ın a spirit of understanding ard 
sympathy, when millions of people have hard- 
ly any basjc knowledge of positive law,—not 
to- speak of abstract principles® of jurispru- 
dence. A human approach is a vital need—as 
Lawyears cannot shrink from their sacred duty 
towards removing the deficiencies in the 
present legal system, for instance, the in- 
qrdinate delay involved in both Civil suits and 
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Criminal progeedings, the exorbitant cost of 
litigation and uncalled for harassment of the 
innocent. a s a 
One wonders whether through the -tremen- 
dous advancement of jurisprudence, any great 
service to humanity has 


in some diréctions—and must we not fill that 
lack by something wholesome for the future? 
The gaps. and corners still ‘unexplored await 
devoted research of scholars in law-for the 
betterment of human relations. “The horigon 
of Applied. Law is ever expanding to meet the 
requirements -of growing’ developments so as 
tə render the approach and ways of “law 
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been done—as: 
originally thpught of or we have been lacking . 
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humanised with the fragrance oF compassion 
and wisdom. The ringing in of a new era. let 
us do hope for the best, augmenting sublime 


- possibilities for man. as envisaged, of late, in 
, the hurling 6f the Sputniks in the buter skies 
; —Squeezing the distances of time and space— 


-poses new novel and taal problems in the 
international sphere of law and its application 
in the ‘larger - perspective of global affairs. 
which: has got to develop as a scientific disci- 
pline—by way of a tribute to the ingenuity of 
the eternally -vigilant spirit of man and verily 
should we fail in task, and then oh, what 
a. great fall—but,-nay, we must move ahead 
and--all in glory | 
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, «+ We follow those who organise slaughter on a large scale 
-because we: are persuaded that that is the way to safeguard 
- Justice and ‘liberty. Our worst 


cruelties seem to be expres- 


` —Radhakrishnan. 
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Good Humour 


Sri Bhaskar Chaudhuri. 
` 2nd year class ri 


“Good humour is the health of the soul, 
sadness its poison”—thus remarked Stanislaus. 
But even without trying to gauge the matters 
of the soul, we may well appreciate the 
necessity of good humour in our every-day 
life. Worn as it is with cares and anxiety, 
our Dfe is not a smooth-sailing sea. There 
is chance of discomfiture in every step you 
proceed; there is the possibility of losing the 
ground in every move you undertake. It 
' would have been impossible for a tiny human 
individual to face all these obstacles. The 
sense of good humour, the capacity to find 
out joking elements even in the gravest situa- 
tion often saves a man from the worst conse- 
quences. It was the saying of an ancient 
sage that humour was the only test of gravity 
and gravity of humour. 


In legal profession this capacity is what 
is needed all the more. Here you have to 
face a direct opponent in the guise of your 
“learned friend for the opposition”, and not 
infrequently a hostile judge. There your 
ready wit and sense of good humour will 
count most and can save you more after than 
not in difficult embarassing situations. I am 
reminded here of the plight of a Counsel who 
asked a District Court Advocate (a Vakil as 
„he was then calf—d) about some intriguing 
interpretation of a particular section of the 
Indian Penal Code. The Advocate replied 
amidse wide applause from those present, 
“T am not here to teacheyou lessons.” The 
reply was thought to be too clever and the 
Calcutt€ Barrister was Vanquished. But the 


prompt retort from the Counsel was “you can, 
teach me nothing except bad manners and 
worse taste,’ and the court room was only 
tog eager to appreciate him. 


Stubborn, unsympathetic and often tto 
unadjusting judges are also not rare. And,it 
perhaps requires a lawyer or the stature of 
Sir Rashbehari Ghosh to tackle them. *Once 
it so happened that Sir Rashbehari e was 
engaged in a part-heard case before the 
Chief Justice and he requested another bench 
presided over by an European judge for 
adjournment of a case that was to be heard 
next day. The European judge had some 
sort of a grudge against Sir Rashbehari 
Ghosh and he took this opportunity to relieve 
his mind. The judge told the junior who 
made the request “here every lawyer is as 
good as any other amd you can argue the 
case if Mr. Ghosh is unable to be present.” 
The next day the judge was taken aback to 
find Sir Rashbehari present. He argued the 
case at full length. The judge could not 
check his surprise and asked Sir Rashbehari 
how could he manage his time. Sir Rash- 
behari paid the judge back in his own coin 
and replied with a smile “My Lord, I find 
a peculiar ‘feature in this Court. Here 
every one js not as bad as any other.” The 
fact was that the Chief Justice had granted 
him adjournment in -the part-heard case. 


Similar other stories regarding the ready 
wit and presence of mind of Sir Rashbehari 
Ghosh have*become classic in the history of 
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legal profession. During the First World 
War the then Chief Justice, an European 
judge, asked Sir Rashbehari out of good 
humour, “what will you do if the Germans 
land in Outram Ghat.” The prompt reply 
was “why, my Lord! we will go in a deputa- 
tion and receive them in.” “Are yoi 
serious?” asked the Chief Justice. “Yes, my 
what else have your countryman 
taught us to do?” And the red face of the 
Chief Justice became yet more red. 


Of course, these examples are -not nftant 
to suggest that it would be judicious for -any 
Lawyer to make remarks ‘pinching to his 
Lordship. Specially in the ` Court room 
certain decency and decorum have to be 
maintained and care need always be taken not 
to step in the fringe of contempt. But even 


. such actions had been allowed in the case 


of certain veteran members of the Bar. - Mr. 
Jackson who is known for his free and frank 
utterances, once told the judge, being dis- 
satisfied at the judgment “why do’nt you put 


sup a notice board here that Justice is not 


administered here.” This same .Mr. Jackson 
is reported to have told a judge deciding an 
appeal arising out of the Bengal Tenancy 
Act that land-less judges should not decide 
questions of land. A lawyer addressing an 
English Court expressed the same sentiment, 
of course on a different issue. “Bachelor 
judges,” he remarked. “should not decide 
matrimonial questions.” — 

_ But these cases should not be taken. as 
precedents. 
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` Without “the world God is not God. 


Thus when a junior Barrister. 
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just after an order passed by a syngle judge in 
the Original Side of the Hig urt, exclaim- 
ed “I am ‘surprised, my Lord, at tho order 
passed”, the judge took the remark as highly 
contemptuogs and was about to, draw pro- 
ceedings. The matter was later amicably 
settled through the intgpvention of the leader 
of the Bar. But the leader, after taking leave 
of the Court, said to the judge “I was telling 
this junior that if you stay here as long as I 
have stayed, you will be surprised at nothing 
which their Lordships may be pleased to do.” 


It is thus apparent that good humour often 
acts both as a shield and as a sword, or like 
an armoured tank it is a defensive as well 
as a good offensive too. People fighting out 
their case are prone to forget this and instead 
engage themselves in crude and vulgar ex- 
change of words or even to blows as in some 
lower Courts. Thus I am told that in a lower 
Court two lawyers unable to convince each 
other by their arguments took the help of 
their physical strength. And the clean-shaved 
young lawyer snatched away some pieces of 
hair out of the long beard of his old learned 
friend and that old lawyer busied himself in 
collecting the uprooted pieces of beard and 
in pasting them on a piece of paper for ex- 
hibit. But this is no good humour but crude 
vulgarity. In practising the art of good 
humour it need be impressed in our mind that 
“true humour springs not more from the head 
than from the heart. It is not contempt; its 
essence is love. It issues not in laughter, but 
in still smiles, which lie far deeper”—(Carlyle). 
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` LAW AND JUSTICE ` 


Sri M. K. KHISHA 
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Edmund Burke, the famous English orator, 
once exclaimed that he feared definitions. 
Definitions may be dreadful but they are essen- 
tial, for we can hardly understand what we 
cannot define. It is always advisable that we 
should proceed etymologically in order to 
grasp the connotation of any word. The 
word ‘Law’ is derived from a Teutonic root 
meaning ‘to lay’ i.e., to place. Thus Law is 
something which is imposed. The “Oxford 
English Dictionary” defines Law as “a rule of 
conduct imposed by authority”. Such a 
definition evidently conforms to the Austinian 
concept of law. There are jurists who vehe- 
mently contend that law is only the product 
of authority. There are others who emphatical- 
ly assert that the source of law is a sort of 
dormant social consent. For the present we 
keep aloof from this unending controversy. It 
is universally accepted that law has two 
characteristics : (1) ‘Valet’-—law has validity 
and (2) ‘obligat’—law creates obligations. 


The validity of law prevails through the 
State. The State is nothing more and nothing 
less than the agent of law. Vinorgradoff defines 
the State as “a juridically organised nation”. 
The State has one single but great function of 
creating and enforcing law. To this and the 
State is endowed with the power of coercion. 
Thus the State exists for law, through law and 
as J@w. It is socety “writ legal” Over 
two thousand years ago Aristotle postulated 
that the state was created for life but ıt existed 
for gdgd life. The State makes good life 
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possible through the apparatus of law. The 
purpose of law is to establish a moral 
minimum in which each individual will be 
abbe to develop his capacities to the fullest 
extent and be at his best. Primarily lgw 
should only remove obstacles or. to use the 
hackneyed Kantian phrase, ‘hinder hindrances’. 
The State should try to be “the corrector of 
vicious reasoning, the unsleeping knock up of 
the sleeping and the unerring critic of the 
erring”. Use of force by the Estate is the 
exception and not the rule. 


Initialy the State was created. for giving pro- 
tection to its members. But soon protection 
grew into order and order sought to blossom 
into justice. Justice is a Protean idea difficutt 
to define. The root of the word conveys the 
notion of ‘joining’ or ‘fitting’ together. In 
short, justice is a balancer, it brings harmony 
where there is conflict. Harmony is possible 
where there is perfect adjustment. In Plato’s 
Republic justice consists in each individual’s 
fulfilling that calling for which by nature he is 
best suited. Justice is the bond which holds 
society together. Justice alone can reconcile 
the conficting claims of individual liberty and 
collective control. Obviously, justice 1s more 
akin to ethies than to law. The sphere of law 
is confined to external acts of man whereas 
ethics is concerned with inferrfal motives as 
well. Law regulates conduct, ethics moulds 
character. Legality can be imposed but not so. 
morality. R.M. Maciver pithily points out 
that to turn all moral obligations into legal 


obligations Will mean the abolition of morality 
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altogether. Ah ideal law is grounded in justice. 
and as such has. both value and validity. But 
an actual law may. conflict with justice “The 
platitude that. whatever is morally just should 
also be legally pemnissible crumbles to nothing. 
And equity often varies with the length of the 
Chancellor’ S foot or the size of the party’s purse. 


We can no more attribute infallibility to the 
State. We cannot afford to revive the Leviathan 


of Hobbes or the General -Will of Rousseau. 
Hobbes and Rousseau can be bracketed 
together. Rousseauism has been characteried 
as’ “inverted Hobbism'. Professor Hearnshaw's 
sentence is worth quoting: “Rousseau's 
General Will is Hobbe’s Leviathan with its 
head ‘chopped off.” Both Hobbes and Rous- 
seauemake the state power absolute, unlimit- 
ed and illimitable. To both, law is command 
and not consent. But their days .are gone. 
To advecate absolute sovereignty of the State 
Is 40 be guilty of a petty anachronism. The 
internationalists bind the Leviathan externally 
and the pluralists perform the operations from 
within. Apparently the State has lost much of 
its majesty. But it is incontrovertibly accepted 
that the State still has the coercive authority 
for imposigg law, whatéver that man may be. 
Whether the State is the child of law has to 
be established but it surely is the parent of law 
in a sense. A rule of conduct becomes law 
only when it is ka a and enforced by the 
State. 


There can be no legislation in a Vacuum. 
Law is enforced by the State but the legislators 
are human beings with instincts and emotions, 
they have their own ideals and abhorrences. 
They cannot “move away beyond the pale of 
selfinterest. At any given moment the State is 
embodied in a few individuals who are at the 
helm of affairs. It is for this reason that Karl 
Marx considered the state no better than an 
instrument for class-oppression. 


s 
° 
d A `. 
e 


We may not 


preach irreconciliability of chased with, Marx 
but we have 4o acquiesce to his contention tliat 
the State Is an instrument for serving the interest 
of! those in ower. ‘Thus the morality of the 
State is only the morality of its rulers. This 
morality is crystallised into the laws of the 
State. Under such ee se the Jaws of 
the State may be in conflict with the principles 
of justice. We face the problem of conflicting 
loyalties. Obedience to state laws is a political 
obligation. But man is not merely a political 
animal. He is also a social animal. In fact 
man can be a political animal only because he 
is a social animal. So besides political obliga- 
tion there is another obligation known as 
“Social obligation”. Now, is the social obli- 
gation a sort of super political obligation, that 
is to say, more important than political obli- 
gation itself? Which loyalty is greater? Should 
a citizen defy the law of the State in order to 
uphold his social obligation or, to be abruptly 
precise, has the citizen any right against the 
state? 


The question presented itself to the political 
thinkers of all ages. Aristotle was engrossed 
in the fundamentals of citizenship. To him 
the state was an association of men for the 
best moral life. He pointed out that a good 
man and a good citizen are not quite identical. 
A good citizen is to obey the laws of the state 
even if they so against the established princi- 
ples of justice. Aristotle’s doctrine of citizen- 
ship glides into the origin of revolution A 
revolution is the product of a sense of 
injustice. When some people are convinced 
that they have been subjected to injustice they 
resort to arms and rebel against the state. 


One of the cardinal tenets of the idealist 
theory of the State is the absolute supr®macy 
of the state over the*individual. The individual 
is a vulgar fraction. As a mere mortal he is 
only to accept and nevér te challenge DF amend 
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the disposi of the State. The individual 
must reeds lose’ his battle against the state if 
there tnsyes one. To Hegel the State is “the 
march of God on earth” and it is a “self- 
conscious ethical substance, a *self-knowing 
and self-actualizing individual”. ‘There can 
be no right against Bch a State. We must, 
however, keep in mind that the State is not 
a mere organism. In a physical organism 
the whole is sustained by the parts but in the 
case of the state the parts are sustained by the 
whole. The state exists for the individuals, 
individuals do not exist for the State. 

Green’s citizen can resist the state only in 
the interest of the state. The function of his 
state is essentially negative. The state is to 
remove the external impediments and maintain 
an atmosphere where a citizen can best develop 
his inherent capacities. When the state fails 
in its function rebellion becomes a contingent 
duty of the citizen. The question of resisting 
the state has become more significant in these 
days of conflicting ideologies. A socialist may 
find the law of a laissez-fairist state extremely 
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unjust. A libertarian may grunfble about the 
encroachment on personal liberty .in, a socialist 
state. If a person becomes thoroughly law- 
abiding he may find his sense of justice frus- 
trated. Is a man to defy the.state for the sake 
of what he calls justice? The problem can be 
easily solved in a democratic state.. The essence 
of democracy is the hospitality to a plurality 
of ideas. It is in a democracy that a state of 
equilibrium can be attained between the pull 
of political obligation and the pull of social 
obligation. In a democratic state an individual 
can uphold his concept of justice withoyt 
violating his political obligations. He can 
ventilate his ideas of justice without rebellie 
against the state. He may find supporters 
flocking around him in increasing numbers and 
ultimately by the pressure of public opion 
his ideas of justice will be translated into laws. 
It is very heartening that the Communist 
leaders of 64 Countries who assemBled to 
celebrate the 40th Anniversary of the Russian 
Revolution affirmed their faith in achieving 
socialism by peaceful means. 


Philosophy of law begins by attempting to find the ideal 


side, the enduring idea, of social control. 


~ 
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The Hindu Widow Remarriage in Bengal 


By 


Sri, HAREKRISHNA SAHA, M.A. (Com.). 


- M.A. (Econ), F.R. Econ. S. (London, £ 
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The idea of widow remarriage is not 
foreign to the Bengalee Hindus, rather there 
are sufficient reasons to believe that wigow 
remarriage was more widely prevalent in 
Bengal in early times than it is. generally 
supposed. The first half of the nineteenth 
century for which the greatest man of that age, 
Pandit Iswar Chandra Vidyasagar got. the 
Hingu Widow Remarriage Act, of 1856, passed. 
Some texts of ihe Samhita period support that 
the remarriage of the Hindu widows was pre- 
valent in India. Among those texts, the texts 
of. Narada, Parasara and Devata are notable. 
Narada says :— 


va wi wide aia 
TITAH agi qfasƏt fafaa u (ar 938w) 


(“ Another husband is ordained for women in 


five calamities, namely, if the husband be un- 


heard of, or be dead, or adopt a religious 
- order, or be impotent, or become outcaste.’’) 
[Narda XII 97]. Narada has also made 
provisions for the succession to the estate of 
a twice married women among her sons by 
the different husbands. From this, it is evident 
that recommendation of remarriage of women 


is not absent in the Law books of the Hindu 


Shastras which guide the basic principles of 
the Hindu *vyavahara and religion. But 
subsequently in India, these texts were 
differently interpreted by different persons of 
legal authority. Of these commentaries, the 


two schools of thought, namely, the Mitakshara 


school and the Dayabhaga schoof, have found 
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important place in dominating two major 
parts of India. The Mitakshara school, a 
running commentary on the Code of Yajna- 
valkya written in the latter part of the 
eleventh century, is the supreme authority all 
over India except Bengal and some parts of 


Assam. Jimutavahana, author of the Daya- 
bhaga school, wrote his Commentaries 
perhaps in the eleventh century. Though 


there is much controversy over the pcriod of 
time when Jimutavahana composed his book, 
yet it is generally believed that he was the 
Chief Justice of the last independent Hindu 
King of Bengal who reigned during the latter 
part of the eleventh century. His school has 
been dominating Bengal as the sole 
authority. In discussing the rights of adopted 
son, Jimutavahana deals upon the subject 
in the tenth chapter of Dayabhaga:— 


sara date MATAG TATANG vg: | 
qe REA mada gagi TT 
fas wad a qanata ATUN ser fang ahaa: 
a aca TA VSIA TAUNAN TANNA AKAN: | 
A sat fragarat anat wat 


HITT ACE: | 
fart ade fed eat a sang) 
wat Tq Aggi agai faaea gaat 


aad velar TUE FE fata | i 


It means that he will receive the property 
of that person who has given birth @ him 
and none else will eget his property. Narada 
says that if there is. a dispute between two 
sons born of two fathers oveg the ‘property 
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of the mother then each son will gét that 
property whi is father has given her; and 
tie other will not get. It is needless to speak 
much abdut it. From this it appears that in 
those days not only the sonlesg widows of 
tender age but also the widows with their 
children were remargjed. Perhaps there was 
prevalence of eae sons of differ- 
ent fathers over the ancestors’ property at the 
time of Jimutavahana or prior to hig time or 
In anticipation of such dispute that may arise 
in future, he made this specific provision in 
his book. 

A time was in Bengal when widows were 
remarried with their children; and the new 
husbands did not look down upon those 
children, on the contrary. they took the burden 
of maintaining them and regarded them as 
members of their own family. This was the 
result of the growth of the joint family system 
in those days in Bengal. 


Raghunandan, the father of the new school 
of Smriti has supported Jimutavahana re- 
garding the right to property by two sons of 
two fathers in the Dayatattva of his Asta- 
binsatitattva. In explaining the arrangement 
of the Brahmapurana in respect of the period 
of defilement, Ragunandan has given provi- 
sion in his Suddhitattva that a husband of 
a remarried woman should deserve the period 
of defilement for the previous son of the 
woman and for the new born son in the wake 
of remarriage for three rights. This provision 
was also applicable to the remarried woman. 
Raghunandan was contemporary of Sri- 
Chaitanyadeb: and from this we can infer that 
he was living in Bengal during the early 
part -of the sixteenth century. 

Srikrishna Tarkalanker made provisions in 
respecte of division of property for sons of 
two different fathers. Ine addition to the 
views of Vishnu and Narada he supplement- 
ed a new. ideq He, sad that sons of two 
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different fathers would receive the property of 
their own fathers only, but in, the earned 
property of mother the sons of two different 
fathers would get equal shares. Previously 
women’s only property , was Stridhana 
which, according to Smritis, are gifts obtained 
by a woman from her relations and ornaments 
and apparel. But neither gifts obtained ftom 
strangers at any other time nor acquisition of 
property by dint of labour and skill of 
woman constitute Stridhana. (Vide Banerjee’s 
“Hindu Law of Marriage and Stridhana”, 
Sth ed. P. 327). As Srikrishna Tarkalankar 
lived in Bengal during the eighteenth century, 
so it is expected that he witnessed the ear 
stage of the impact of western culture and 
economics and the development of cottage 
and small scele industries in Bengal which 
resulted in the change of position of women 
who were earning extra-property for them- 
selves by their personal labour and skill. On 
this background he seems to have mentioned 
the provision regarding the earned property 
of women. 


What appears from the above analysis is 
this’ that during seven hundred years from 
Jimutavahana down eto Srikrishna Tarka- 
lankar, there was a growing tendency in the 
Hindu Society of Bengal towards recognition 
of remarriage of widows. But after the 
seventeenth century till the latter part of the 
nineteenth century widow remarriage seems 
to have been discouraged; and it was stopped 
totally. Otherwise we would have found 
mention of it in Pandit Jagannath 
Tarkapanchanan’s Vivadabhangarnava Setu 
(1797). He did not mention the subject at 
all. The causes behind this motive are subject 
of contraversy. but one point is clear that 
excessive. number of unmarried women over 
unmarried men er widowers influenced great-. 
ly the wise people of that time to disapprove 
widow remarriage in Bengal. Below we 
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append a table containing sex-ratio in some 
districts of Bengal from 1794 to 1881 in 


Support of the aforesaid reasoning. 


In- ` 
° crease 
Sex-ratio Increase per 
I x in 1794 in 1881 year 
I. Purnea — 946 100 144 -165 
1829 
2. Murshidabad 960 1098 138 2°65 
1835 
3. Rajshahi 941 1043 102 +22 
" $ 1838 | 
4. Birbhum ' 976 1094 118- 2:74 
ki 1838 ` : 
5. Burdwan 96 1081 155 260. 
1836 f 
6. Bengal 960 1013 53. 1:18 


(Vide article by Sri Jatindra Mohan Datta, 
M.Sc., B.A., B.L., F.R S.S. (London), on 
“Variation in Sex-Ratio in Bengal during 150 
years” in Man in India, Vol. 37, No. 2, 


“April, June, 1957). 


Inspite of inadequacy of date prior to 1881, 
we cling to the beliefe that the pandits and 
guides of society were influenced much with 
the idea that if widow-remarriage were recog- 
nised during that period then there would be 
left out a number of unmarried women to a 
life of celibacy because of excess of females 
over males within marriageable ages. 


Since. 1881, the proportion of females to 
males has begun to decline. We shall give 
hereinafter another table which will speak 
itself. But before ‘doing that wç shall. endea- 
vour to concentrate for a while on the causes 


of such presonderous decline of “females in 


comparison’ with males during the period un- 
der review in Bengal. Of course, it will be 
folly to give an unqualified gnswer to causes 
of decline in. female proportion.. However, 


f this 
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commonsense suggests that Be has been 
affected during this period by a number æf 
famines and pestilence. In natural ealamities 
females, old and children are affected serious- 
ly rather than male population “who have 
much retentive power than the former. So, 
there has been a reffsion of males and 
females during this period.. 


Number of the Hindu females per 1.000 
Hindu males in Bengal from 1872 to 195]. 


Per 1,000 Hindu males. 


Year Hindu females 
1872 1.003 
1881 090 
1891 969 
1901 05] 
1911 931 
1921 916 
1931 908 
1941 839 
1951 850 
Decrease in 153 
79 years 


The proportion of the Hindu females 
dereased by 153 during the period 1872-1951. 
Except 1951 all the decinnial years have 
registered serious fall in the proportion of 
females to males. The heavy immigration of 
females over males due to the partition of 
Bengal in 1947 was the chief characteristic in 
1951 for which this abnormal rise in female 
proportion in comparison with the female pro- 
portion of 1941 has been found. After all 
proportionate decrease of femdles to 
males is not a good signe for the healthy 
development of society. In order to main- 
tain the social structure of the Hindu Commu- 
nity in smooth and symmetrical. a planned 
process of Widow gemarriage should be taken 
into consideration. 


ON 


` Labour Laws and All That - 


. By 
` Sri S. K. Banik ° 
 2nd Year Class ` 


Marx said, “The modern labourers......... 
Instead with the progress of industry, sinks 
deeper and deeper below the condition of his 
own class, He becomes a pauper and pauper- 
ism develops more repidly than population and 
wealth,” and that there must inevitably be an 
increase in the “mass of poverty, enslavement 
degeneration and exploitation’? So he asked, 
what good will it serve then to organise Trade 
unions or political Jabour movements in order 
to achieve the inherently impossible task of 
pushing up the standard of life of the workers? 
He added however that Trade Union is needed 
only to “school ‘and steel’? themselves for the 
overturn of the Capitalism itself. “The worker 
as a class could not gain anything without 
gaining everything” But this claim of Marx, 
along with his doctrine of ever-increasing 
misery have been falsified, rather than justi- 
fied. The wage-earner in all the countries 
have united under Trade Unions in order to 
-ensure better wages, shorter hours of work, 
social security, protection from occupational 
and risks etc. and not to ‘School and steel 
themselves for the ultimate revolution. Marx 
made a prophecy, but it was greatly undone by 
the strong democratic forces within the 
countries by the direct and indirect labour 
legislations by the respective governments for 
ameliorating the conditions of the working 
class, 

š I 

The working class has a definite role to 
play in the economic structure oí a country. 
A nation canngt achievee economic and social 


freedom without broad-based industrial 
development. National welfare and produc- 
tivéty depend more on the working class in 
general. Removal of illiteracy and poverty 
should be, therefore, the first task in attaining 
the economic and social welfare of a county. 


, These are the root causes of industrial unrest 


and low productivity; every government should 
hammer at that root. Practically, almost all 
the governments in the world have tried to 
ameliorate the precarious conditions of the 
workers through labour codes and wage regula- 
tions. Now in all the states, Trade Urion 
movements have been recognised by the 
governments. ‘They must have legal rights of 
defence and regulations for their workifig 
conditions. The main objects of these regula- 
tions are the (a) prevention of sweating and 
(b) maintenance of industrial place. 


The “marginal productivity theory of 
wages’ for the determination of wages, holds 
good only when there perfect competition, both 
in the labour market and in the product 
market. But it is unrealistic in day to day life 
conditions, which justifies the organisations 
of workers and the authoritative regulation , of 
wages. Sweating does not mean exceptionally 
low wages only but also long hours of work 
and unhedithy conditions. Industrial disputes 
culminating in strikes and lock-outs result in 
serious maladjustment in the economic. 
structure of a, country. To check unfair 
competition among employers, to do away 
with the wide wage differentials for the same 
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type of job “and -to punish those employers, 


who by paying low wages to their workers, 
under-cut other employers, who are paying 
higher wages, -slatutory wage and working 
condition regulations have something definite 
to do for maintining industrial place. It has 
now been widely acknowledged that mininum 
wage legislations, by eliminating the -monopo- 
listic exploitation of labour, will help to 
increase employment, wage rates and industrial 
output simultaneously. 


The history of the Trade unionism am the 
labour ‘legislation of each country is a long- 
drawn process. In- England, as early as-in 
1765, the Justices” of peace were directed to 
formulate wage schedules for silk weavers. 
Again in 1871, the Trade union Act of 
England, recognised the registered unions of 
that country and empowerd them to bring and 
defend actions at law. The Trade Board Act 
of 1918 in England was applied to protect the 
sweated workers and thusto promote ‘Indus- 
trial peace’. The development («of Trade 


, unionism in England-had never been violent, 


directly it did regulate 


but effected in peaceful way through statutory 
legislations, In England, -government con- 
tributed to a large extgnt to the social Insur- 


ance Schémes.by the Workmen’s Compensa- - 


tion Act. 1906, Old Pension’s Act, 1908, and 
by the National Insurance Act, 1948. Though 
in U,S. A., the Government did little by way 
of direct methods for the workers, yet in- 
the -unsatisfactory 
condition of the workers in the sweated 
trades. The Industrial Recovery Act of 1933, 


‘Social Security Act of 1935 and the Fair Labour 


Standard Act of 1938, were some of the Acts 
by which the Govt. directly entered into the 
realm for -bettering -the conditions of the 


workers, end for good employer-employee re- ` 
lations. Even Bismark, in Germany had to - 


prescribe social Insurance Schemes as a de- 
finite measure against Socialism.-and ;labour 
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“and wage fixation. 


„award of the Court. 
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movements in the last century in new Zea- 
land, wages of certain class of workers are 
preseribed by-law. Industrial Conciliation and 
Arbitration Act of 1925 in New Zealand pro- 
vides for arf Arbitration Court ang Concilation 
Boards for Compulsory settlement of disputes 
Seftion 33 of that Act, 
declares the industrial agreement to be an 
Similarly, Australia, 
Canada and other countries had already 
made their march in respect of labour laws; 
and regulations were prescribed to smoothen 
the passage to a well-knit Social Insurance 
Scheme. . The labour Code of 1922 in U.S.S.R 
definitely imposed on the Trade unions certain 
rights of duties. In the period of early eco- 
nomic policy, the Trade Unions under 
Tomsky (then chairman of the Central Trade 
Union) addressed themselves to the task of im- 
proving the working conditions. But the move- 
ment got-a stark bow with the dismissal of 
Tomsky, on the eve of embarking on a policy 
of rapid industrialisation, which necessitated 
a severe industrial discipline. The government 
in U,S.S.R. discarded the labour code of 1922. 
In 1930, the Trade Unionism in U S.S.R came 
to be removed from performing such functions 
as raising wages arid employment. 


` -ltcan not be denied that India has not 
yet achieved economic and social freedom. 
“Want,” -“Disease,” “Ignorance,” “Squalor,” 
and “unemployment” have flooded India more 
than anywhere else and these should be 
systematically wiped out for reconstruction, 


In India, weak Trade Union movement. the 
political groupings among the workers, low ` 


wages, exploitation in the esweated industries, 
wage differentiation, imperfection in the 
labour markets and -product markets and 


weak Collective bargaining, all stand in the 


need of an-all-embracifg labour code, India 
can only though wage fixing requlations, help 
improve -the conditigns of her workegs. 


= 


In recent \pgars there have been a good 
deal of labour legislations in India for improv- 
ing the Conditions of the working mass. 
Moreover there has been a growing awareness 
among the workers of employers for industrial 
peace, as can be summed up from the Strike 
statistics—in 1951, thYve weré 3,818, 928 man 
days lost; in 1952, the number was 3, 336, 961; 
and in 1953, the number was only 3, 382, 608. 
In the matter of labour legislations in India, 
the Philadelphia Charter and the International 
labour code, should be our governoment’s guide 
and pride. ‘Che 5-year plans in India have 
stressed the importance of labour legislations 
and sought to improve the labourer’s lot. The 
labour Policy under the 2nd Plan has been 
trimmed to suit the socialistic pattern of 
society, envisaged in it. The Indian Constitu- 
tion like the Constitution of other countries 
embodies articles for the welfare of the 
workers. Art. 43 says, “The State shall 
endeavour to secure by suitable legislations or 
economic organisations or in anyother way, 
to all workers, agricultural, industrial, or 
otherwise, work, or living wages, conditions 
of work, ensuring a decent standard of life 
and full enjoyment of leisure and social and 
cultural opportunities,............ ” The Tripartite 
Conference comprising of Govt. officials, 
employer and employee in 1947, was the first 
planned labur policy of the Govt. to restore 
industrial peace—its result was the Industrial 
Truce Resolution for the stoppage of strikes 
and lock-outs for a period of 3 years. 


The workmen’s compensation Act, 1923 
provides for the payment by certain classes of 
„employers to thew workmen, conpensation in 
the event of an injury by accident. In a 
recent case, “Central Glass Industries Ltd, 
vs. Abdul Hossain (A. I. R 3948), it was held 
that the onus is on the werker to prove that 
the accident occurred in the course of the 
employment apd that it arose out- of employ- 
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ment, Compensation is to be determined in 
accordance with the provisions of the Act: It 
was again held that if the deceased had no 
dependent, as defined in the Act, the amount 
awarded for the same, ‘cam be refunded, 
(Kalka Prasad; A LR. 1929) various others 
coal Miner’s and Plantation Lapour’s Act. 
were passed in this decade. Coa? Miner’s 
labour welfare fund Act was passed in 1947 
and the Mica Mines Welfare Fund Act was 
passed in 1946, for the betterment of these 
secfions of the industrial workers. l 


The Industrial disputes Act 1947 was 
enacted to provide for the investigation and 
settlement of industrial” disputes and for 
certain other purposes. lt has been dieided 
that if the worker’s lawful demand, as pre- 
scribed, is refused by the employer, it gives 
rise to industrial disputes (Sugar Mills, V.P. 
vs. Their workmen, 1952. C.C.I. 615) The 
Act clarifies the meaning of the term, “loçk- 
out and says that it amounts to an anticipatory 
breach of contract on the part of the employer 
It also lays down penalties for illegal strikes 
and lock-outs. The Govt. under this Act, can 
also provide appoint Conciliation Officers for 
mediating industrial disputes, and also a court 
of enquiry for inquiring into any matter con- ` 
nected with or relevant to an industrial dis- 
pute. The Industrial Disputes (Appellate 
Tribunal) Act, 1950, under Sec. 4 establishes 
an “Appellate Tribunal” with wide jurisdic- 
tion and the same powers as are vested in a 
civil court when hearing an appeal under 
the Code of Civil Procedure, 1908 The 
Appellate Tribunal shall be deemed to bea 
Civil Court for the purposes of secs. 480 & 482 
of the code of Criminal Procedure 1898, and 
any proceedings before the Appellate Tribunal 
shall be deemed to be judicial proceedings , 
within the meaning of Secs. 193 & 228 of J.P.C, 
(Act XLV of 1860). The Industrial Disputes 
Act 1956 breught about further changes in the 
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Act of 1947 & repeal the Act of 1950. By 
thts Act the Central Government has entered 
directly into the field of employer-employee 
relations, 


Factory Act was first passed in 1881, but it 
was revised in 1891, 1911, 1922 and 1934 to 
suit the working conditions of these years, 
The Factory Act of 1948 is the most import- 
ant as it addressed itself for the all round 
betterment of the workers. It applies to all 
enterprises employing 10 or more workers 
without power & 20 or more with powers. The 
frm “worker” under this Act, does not mean 
4 person who is employed for menial labour 
only but it also includes persons who are 
employed for intellectual & artistic labour 
provided they receive wages in the manufac- 
turing process (K V.V. Sarma’s case. 1953 
L.L.J. 34.) This act contains adequate working 
condition regulations and welfare provisions, 
Sec. 8 of this act provides the existence of 
Inspecting’ staff, Sec. 21 provides for the 
compulsory fencing of the dangerous machines. 
Sec. 46 says of the adequate, well-accomodat- 
ing and clean (sub-sec 46) canteens. Sec. 47 
says of the adequate suitable rest rooms, lunch 
rooms, with provision of drinking waters for 
any factory employing more than 150 workers. 
Sec 49 provides for the employment of welfare 
officers for any factory employing 500 or 
more workers, Secs. 55 & 67 says of the com- 
pulsory interval of rest of at least í ‘hr. after 
5 hours of work and prohibits the employment 
of young children accordingly. Sec. 62 says 
ef the compulsory keeping of a register of 
adult workers to be available toethe Inspector, 
otherwise it will bea contravention of the 
section & pénalty will be imposed (State vs. 
Jiwabhai Nathubhai, A.1.R. 1953) The con- 
travention of any section of the Act or any 
rule made thereunder of, will under sec. 92, 
make the occupier-manager guilty and be 
punished or fined accordingly. Sèc. 94 says of 
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the enhanced penalty for V repeated con- 
travention of the sec. 92, in which case he Will 
be convicted with imprisonment. ° 


The Migimum Wages Act 1948, provides 
for fixing minimum rates of wages in certain 
employments. Sec. 6 ofythis Act tells that for 
the purpose of revising minimum rates of 
wages fixed under this act, the Govt. can 
appoint any member of advisory Committee or 
Sub-Committee as is required to inquire into 
the conditions prevailing in any schedule 
employment and to advise the Govt. in making 
such revision. Such Committee under sec. 9 
shall consist of employer, employee and the 
Govt, officials. Sec. 13 says of the number of 
hours to work for a normal working day. Sec. 
22 says that any employer who pays to an 
employee less than the minimum rates of wages 
fixed or infringes any order or rules made 
under sec. 13. shall be punishable with im- 
prisonment of either deseription for a term 
which may entend for 6 months, or with a fine 
of Rs 500/-or, with both. 


The Employee’s State Insurance Act 1948 
provides for certain benefits to employees in 
case of sickness, maternity benefit and other 
employment, injury and to make provisions for 
certain other matters in relation to the welfare ` 
of the workers. Sec. 3 of this Act says of 
establishment of an employee’s state Insurance 
Corporation, consisting of the labour Minister 
and the Health Minister of the Central Govt., 
who will act as ex-officio chairman & vice- 
chairman of the Corporation. The Corporation 
will also under sec, 4, consist of a body repre- 
senting the states, medical profession, 5 other 
persons representing the employer, 5 represent- 
ing the employees and 2 persons elected by the 
Parliament. There will also be a standing 
committee from the members of the @orpora- 
tion. There will “also be a Medical Benefit 
Council under sec. 10 of the Act. which will , 
advise the Corporation and the “Standing 
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Committee on Masters relating to the Adminis. 
tration of Medical benefits and such other 
functions concerning medical treatments, Sec. 
26 of the Act provides for a fynd to be 


administered by the Corporation for the 


purpose of the Act. Sec. 28 prescribes the 
purposes for which the funds will be utilised. 
Sec. 42 says that no employee’s contribution 
shall be payable whose average daily wages 
are below one rupee. All the sections beginging 
from 46 to 73 say of the possible kinds of 
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benefits, an employee if required can get under 
this Act. Even the sub-sec. (2) of sec. 73 says 
that no notice of dismissal or discharge or 
reduction of wages or punishment, given to 
an employee during the period specified in 
Subesec. (1) (ie. during the period an employee 
is in receipt of sickness benefit of maternity 
benefit or anyother benefil) shall be valid or 
operative. Sec. 4 says of the establishment 
of an Employee’s Insurance Court for deciding 


matters relating to the relief. 
e 


The law does not compel active benevolence ‘between — ° 


man and man. 


—Ames. 


The Judicial System 


‘Under the U.S. Constitution, the govern- 
ment is divided into three separate and equal 
branches: legislative, executive and judicial. 


Article HI of the. Constitution states: 
judicial power of the United States shall be 
vested in one Supreme Court...... ” A com- 
 prehensively basic definition of the function 
of the court would. be “to adjust the relation- 
ship of the individual to the separate states, 
of the individual to the United States, of the 
48 states to one another and of the states to 
the United States.’ This process has been 
called “keeping the constitutional system in 
equilibrium.” 


The Court’s most ‘important task is to act 


s “guardian” of the Constitution and to be - 


the “umpire” of disputes over its meaning. 
Thus the Court can rule on whether presi- 
dential acts or laws passed by the Congress 
and state legislatures are constitutional. — 


Under thè Constitution, each citizen has the 
right to a free and impartial trial if charged 
with a crime. He has a right to “due 
process of law” in matters affecting his liberty 
and property. If these rights are violated, 
regardless of how trivial the violation may 
be. a constitutional issue is involved. 


‘Sometimes the powers of the Supreme 
Court go beyond- those usually associated 
with the words. “guardian” or -“umpire”: 
Former Chief Justice Charles Evans Hughes 
once said: “The constitution. is what the 
° Supreme Court says it 15.” Thus the deci- 
sions of the Supreme Court—interpreting the 


“The. 


of the United States" 


words set forth in the Constitution-—are the 
real “law of the land.” ” 


What kind of cases come 
Supreme Court? 


before the 


In cases involving the states (for example. 
a controversy between a state and the federal 
government over ownership of off-shore oil), 
the Supreme Court is the court of original 
jurisdiction.” This means that only the 
Supreme Court hears the case. 


Other cases come to it on appeal from 
lower federal courts. By this is meant that 
the Supreme Court is asked to “review” or 
“reconsider” a decision made by a lower 
federal court. Unless there is a real consti- 
tutional issue or an important point of federal 
law involved, the Court will usually decline 
to hear an appeal. Much of the Court’s 
work, therefore consists of weeding out cases 
to be heard. 


When ‘permission is granted, after briefs of 
both sides have been sent to each of the 
nine Chief Justices, and after all the oral 
arguments have been heard, the justices meet 
at a private conference--always on a Friday 
morning—to discuss and vote on the case 
When discussion of the case has ended, the 
Chief Justice orders a vote, and the majority 
decision—made public on Monday morning— 
constitutes the Court’s opinion. 


All justice of the Supreme Court are 
appointed for life by the President. sfibject 
to approval of the U.S. Senate. 


*Contributed by the United States romua Service. š j e | $ 
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The Constitution provides not only for a case that comes under the jurisdiction of 


Supreme Cut, but also for lower federal 
courts. These are of two kinds: 


1. District Courts—There are 84 of these 
in key cities throughout the coufttry, and they 
are the first courts to hear almost all cases 
involving federal ldws. These are usually 
violations of laws passed by the Congress or 
orders proclaimed by the President. Others 
may involve fraud against the government, 
Still others may involve situations arising un- 
der government treaties, or controversies bet- 
ween one or more state governments, or bet- 
ween citizens of different states. Judges of 
the District Courts are appointed by the 
President, subject to approval by the Senate. 


2. Circuit Court of Appeals—There are 
ten of these throughout the United States. 
They handle only cases appealed from the 
District Courts. Except in unusual circum- 
stances, a decision by a Circuit Court of 
Appeals is final. Usually a constitutional 
issue has to be involved before a case can be 
appealed to the Supreme Court. 


The Constitution also provides that the 
trial of all crimes (except impeachment) shall 
be by jury, and such trial shall be held in 
the state where the crime has been committed. 
Thus, the State Courts are the umpires of 
everyday problems. They have, thus, a 
wider range of jurisdiction than the federal 
courts. 


There are two kinds of actions that may 
be brought before the State Courts—civil and 
. criminal. Suing® another person because of 
damage to property or violation of an agree- 
ment is a civil action. A criminal case is a 
vioation of law—an offence against the public 
—and murder, arson, robbery are examples. 
Therefore. in these cases the complainant is 
the state, Agtually,, State Courts can try any 


state laws and state constitution. 


Most U. S. towns and cities also have 
several lower courts which form the ` broad 
base of the American judicial pyramid. The 
organisation of these courts differs from state 
to state, but their basic powers and functions 
are the same. Some of these lower courts are: 

Justice’s Courts, found n villages or 
small communities, and which have jurisdic- 
tion over a small area and handle only cases 
ofeminor importance. ‘They may try a per- 
son charged with committing a mitdemeanqur 
(such as a traffic law violation), breach of the 
peace (destroying someone else’s property), 
or disregarding a health ordinance. Jystice’s 
Courts may authorise arrests and hold hear- 
ings, but their power is limited to imposing 
small fines or short prison sentences. In 
civil cases, the power of the Justice’s Court 
is usually limited to suits for amounts not 
more than $100. š 


Police Courts, also called magistrate’s 
courts, are the big city counterparts of the 
Justice’s Courts. Likewise, they have juris- 
diction over misdemeanours, may issue war- 
rants for arrests, ande hold prelimjnary hear- 
ings in cases involving serious offences. 


Municipal Courts. which exist in a few 
U. S. cities, are between the Police Courts 
and the State Courts. They have power to 
hear appeals from the Police Court. 


Juvenile Courts have no jury, and their 


jurisdiction covers the care and protection of 
neglected or delinquent children. 

Courts of Domestic Relations hear cases 
involving difficulties between husbands and 
wives, and problems concerning parents or 
guardians and their children. | 

Small Claims Courts take care of cases 
involving less than $50-—usually unpaid bills 
pr unpaid wages. 


Inspite of its “various legalistic definitions 
by jurists, law in ultimate analysis is but the 
rule, of bunjan conduct. -Law is not sup- 
posed to be wooden in its objective or applica- 
tion, though oftener than not we fail to rea- 
lise the same, Laws are but'our social con- 
ceptions formulated in wisdom of ages to 
reduce the otherwise inevitable conflicts tof 
interests, emotion’ or egotism between man 
and man. It is, therefore, the human ele- 
ment, more than the- jaw lexicon that is 
needed for understanding, execution and re- 
finergent of law. Neither an electronic brain 
nor a hot house plant reared isolated from the 
world of folies and strength, `of imagination, 
ambitiop and necessity, would go to make a 
helpful lawyer or a sensible judge, a practi- 
cal legislator or a real jurist. Law, aš one 
of our judges said, must be founded on 
broad human sympathy. Oe 


I have been approached for my sugges- 
tions for law reform; bpt I do not pretend to 
be competent about it, nor do I think any 
tangible result will follow from mere change 
of texts of any of our existing laws, in the 
present order of our society. A statute 
even of the most ideal draft will not be worth 
its paper without a will to enforce it. The 
Indian Penal Code had not been repealed 
during the Great Calcutta Killing; bribery 
and corruption amongst the public servants 
are rampant inspite of their being punishable; 
officers in caurts of justice maka illegal gains 
within a few feet of the judges and the police 
is more feared by the innocent ‘than the 
criminals. Laws are there, and some of them 
are quite severe to read, but who cares to en- 
force them? We, most of us, the rulers and 
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-depends on the other, 
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the ruled, the high and the humble, the 
voters and the voted must for our enlightened 
self-interest, resolve to live under the rule of 
law before we choose to decide upon th 


e 
length, number or language of our laws. 


Law is respected only when the majority 
of citizens feel that it is more profitable for 
them to obey the law than to disobey. Law 
and order are spoken together and the one 
Without order. a 
social order of an Orderly society with an 
assurance of reasonable security of life and 
property, with a stability that one would not 
have to count one’s existence from day to - 
day, laws are useless. H we create condi- 
tions where hundreds and thousands of our 


-fellow men would break laws in sheer des- 
“peration of poverty and unemployment, or 


under compelling circumstances of impossible 
demands made on human endurance, we had 
rather not our fashionable legislatures and 
expensive law courts. The king, the ancients 
said, protects the weaks; no one should be 
denied the equality before law, our constitu- 
tion lays down; the arms of law, we are 
asked to believe, are long enough to reach 
any one. Is that so, in fact or reality? Let 
us be honest and confess that it is not so. 
Our state sells justice and the poor man have 
to pay court fees to seek redress or to 
protect his rights. All the laws of procedure 
and evidence. unless they eare administered. 
by wise and capable judges, will always be 
powerful instruments for costly and protected 
litigations in an unequal fight between the 
rich and the poor. The proverbial long arms 
of law do not in truth reach in most cases 
the millionaires and othe party, bosses. 
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The £ as are the written laws ot 
England, the rule of law has been preserved 
in that island by judicial tradition and the 
law abiding spirit of the people there so 
much so dhat the British legal precedents are 
read and followed in many other countries 
with respect even “when the British empire 
is gone. We, in the prolixity of our legisla- 
tive enthusiasm, are amending our much too 
detailed constitution every six months. 
witnessing rowdism in our assemblies and 
examination halls. have to remove our magis- 
trates for dishonesty and are ashamed to 
find the members of legislatures trying to 
evade paying railway fares or overdrawing 
their allowance. This is not a condition where 
law would thrive or be respected. . Without 
fear of contradiction J may say that many 
of my countrymen would prefer to live to-day 
inside a prison than outside for just ‘food 
and shelter; and would anyone in sense 
expect them to fear or respect law? Is il 
not therefore far more worthwhile for us to 
sit down and think how to enforce the law 
than how to reform it, how to make justice 
available to and for everyone, without doubt 
and without expense ? 


Unfortunately our legislatures are packed 


with professional agitators who find the pro- 
fession of. politics more lucrative than that of 
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the teachers and scientists, doctors, engineers . 
and lawyears. Adult franchise and gullible 
masses have opened up prospects of a career 


for most of our do-nothings and the soberer 


and better educated minority of the commu- 
nity has the least chance at the polis. 
Ministers who need have no? standard of 
qualification although the meanest office 
assistant will have to have, are chosen more 
for their resources for manipulation than for 
their administrative abilities. Judges are 
feund unfit and asked to quit at the age of 
fifty-five or sixty like a factory féreman while 
the governors and ministers can very well be | 
doting old men of seventy-five, nor need they 
retire till death. The salaries of the, judges 
are cut down to provide airconditioning the 
executive building in our welfare state. We 
talk of reducing the jurisdiction of our High 
Courts and the Supreme Court. Whenever 
a judgment goes against us Democracy 
indeed is at work and with vengence. : 


I do not venture to make any suggestion 
but just ponder on the problems and would 
only say that we had better reformed our 
ways of thinking and sense of values before 
we think of reforming our laws. ° 


The question poses do we care for the laws 
at all that we should bother to reform them ? 


` 


The consent of -those whose obedience the law requires... .. ` 


laws. . 
- © 


I conceive to be the true origin of the obligation of human 


° — Wilson. 
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The Companies Act of 1956 


The Cia Act of 1956, with 654 
clauses and? 12 Schedules, came into practice 
from Ist April, 1956. All the former acts for 
the control and management of companies have 
been superseded and the corporate manage- 
ment of this country has henceforth been con- 
trolled by: the new Act alone. “Two years 
have since elapsed and the application of this 
“new Act-has not been altogether unsatisfactory. 
It will take time to make a correct appraisal 
of the working of the Act, but a study of the 
economic and social implication of it will be 
fruitful at this stage, because “The companies 
Act, 1956, constitutes a Jandmark in the deve- 
lopment of Company law in this Country... 
Perhaps in no other country is the law rela- 
ting to companies so detailed, and voluminous. 
But the more notable and important feature 
eis that in the Act bears perceptible impress 
of the recent trend. in the social and economic 
attempt to effectuate some of the Directive 
Principles embodied ia’ the Constitution of 
India. It is not merely a statute which the 
Companies Act is presumed to be for the 


formation,- management and winding up of 


‘companies but is -inspired to some extent by 


a vision to’ bring about an economic order 


t 


‘based on “social justite.”* 
For the purpose of a convinient kaqa the 
subject under discussion. has been divided by 


me into two aspects— (l) Study,into its theo- 


retical aspect and (2) study into its practical 
aspect. Asethe nature of the subject requires 
a detailed treatment. of ‘both these aspects, 


it will not be possible to do go . within the ` 
short compass of the „present. ` article. My. 


° ‘Sri Gopal Datta ‘1st year , 


. subject of enquiry and study will therefore be 


confined to -its theoretic£l side only. For the 
present the study of the practical aspect may 
be ‘left to lawyers, company administrators 
and businessmen. 


In India where ‘mixed’ economice deve- 
lopment is taken as the basis of economic 


‘upliftment, where the creation of a ‘socialistic 


pattern of society” has been contemplated 
upon as the main goal, the need of a compre- 
hensive legislation affecting both the manage- 


ment and control of the private sector eco- 


nomy can hardly be over-emphasised. Any 
deviation from the original position, any off- 
the-track policy adopted and followed will 
mean -a dislocation of the whole economy. 


and each and every attempt in this direction 


must. be failed by a net work of legal mea- 
sures. These are the indulging ideas, which, 
I presum, justify the incorporation into the 
Act, of measures aiming at economic and 
social welfare.’ “t 


` The economic and social welfare measures 
under the new Companies Act have been in- 
corporated.in the corporate management . in 
this country. Recent trends in economic and 
social field have been properly reflected in it, 
a reflection ‘which takes full account of dyna- 
mic socialism. Not only in India, but also 
in the continent “Company law has developed 
with exceptional rapidity ig the last hundred 
years and futher changs are inevitable, for 
Company Law necessity reflects .contempo- 


-rary social and tconomic organisation of, 


mas i 


which it forms pagt.. 
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So undefwthe changing circumstances in 
eeonomic and business administration, the 
necessity eof a proper understanding of the 
basic objects of the Act is of i primary | im- 
partance, “Lawyers ought to be acquainted 
with its policies of the law; when the laws 
are corcerned with economic issues, it is- vital 
for lawyers to appréciate the economic themes 
and policies underlying them—‘Since leges 
non hoi est verba eadum tenere, sed vim ac 
patestatem,” Here the policy of the law is a 
deliberate and gradual socialisation of the 
private scetor economy and is, therefore, obvi- 
ously concerned with economic issues. So it 
is vital not only to lawyears above, but also 
to buisnessmen and administrators to appre- 
ciate the basic objectives underlying the new 
Act. 


Having considerd the basic objective of 
the company’s Act of 1956, it will be my duty 
to show how far this has been supplanted by 
respective clauses of the Act. For the purpose 
of conveinent evaluation, I propose to classify 
these clauses under there broad heads: — 


I—Measures designed to dissipate concen- 
tration of economic power. 


II—Measures aiming at reduction of in- 
come-wealth inequalities. 


\II—Measures contemplated for democra- 
tisation of company management. 


Now let me show whether these broad 
principles of classification have been adhered 
to in speirfic clauses and provisions: 


I—Measures designed to dissipate 
concentration of economic power. 


One of the main defects of company 
management in this country has been an 
unwholesome concentration*of enormous eco- 
, nomic power into one hand or into a group of 
hands. This feads to futfler complications by 
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way of ‘cornering, and the creation of ‘non— 
competing groups.’ In order to ‘eradicate this 
evil, many sections are there in the Act. It will 
not be possible to mention all the sections 
here, only a few of them wilf be sufficient. 


(a) Sec, 89—provides for the termination 


of disportionately exccssive vating rights in 


existing companies after the Commencement 
of the Act. 


(b) Sec, 275—expressly Jays down that 
no erson can be director of move than twenty 
companirs, (This isa positive chtck upona 
person’s becoming too much powerful finan- 
cially). 


(c) Sec, 293—imposes several restietions 
on the powers of the directors with cogres- 
ponding enlargement of the powers of the 
share—holders. 


(d) Sec 316—limits the numbers of com- 
panies of which one person may be appointed 
managing director ordinarily to only two. ` 


(e) Sec. 332—provides that no person 
shall be managing Agents of more than ten 
companies after the 15th August, 1960, 

(£) Sec, 368—places - Managing Agents 
under the supervision and control of directors 
without any qualifications. (This is -provided 
for the first time in tLe history of company 
law legislation in India) Their powers vis-a- 
vis the directors are defined in Schedule vii 
and the specfic power to nominate directors 
on the Board of the managed company Is 
regulated under Scs. 372 and 373. 


Another very unhealthy feature of the 
company management is undesirable concenta- 
tion of economic power arising ftom inter— 
company financial transactions through the 
into—company loans and investments in 
companies which*are under the same manage- 
ment. This further results in a very great rise 
in profits, which are not however, accounted 
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for in order te evade taxes, An attempt is 
made to, control this under Sections 372 
and 373. 


II—Measures aiming at reduction of 
'  income*wealth inequalities : 

One of the peculiar features of Indian 
economy is ¢he glaring inequality in income— 
wealth distribution. The eradication of this 
evil is one of the main objects of India’s 
economic development. The recent trends 
in Indian taxation is also an honest attempt 
in this direction. The following sections “will 
show how the new Act attempts to reduce this 
igequality : 

(a) Sec. 198—“‘prescribes an over-all maxi- 
mum managerial remuneration coupled with 
or minimum managerial remuneration in the 
absence of, or in the event of inadequacy of 
profits.” 


(b) Sec. 309—imposes certain restrictions 
of the director's remuneration. 


(c) Sec, 348—limits the commission earned 
by the Managing Agents to 10% of the net 
profits of a company. It has been apprehend- 
ed that strict enforcement of the prescribed 
maximum might either cause undue hardship 


or produce ‘avoidable dis-incentives’. Power 


has been taken in this Section to deal with 
these cases. | 


(d) Sec. 356—prohibits the appointments 
of Managing Agents or selling Agents or Buy- 
ing Agents’ of the Company which they 
manage except under permission under the 
controlled conditions. 

(e) Sec, 360—regulates, contracts between 
Managing Agents and the Company which they 
manage, rePatiing to the sale or purchase of 
goods, or supply of services to such company 
by the foremer. 

(f) Sec, 34?—attempts a rigorous definition 
of ‘net profits’ for the purpose of calculating 


e. 


0 
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Managing Agency Commission, , (The effect 
of“ this defination has been td reduce appre- 
ciably the funds out of which Managing 
Agency Commission is payable). ü 


6 
III Measures contemplated ° for demo- 
cratisation of economic Power. 


Democratisation of the company manage- 
ment to the maximum extent possible has 
been taken as the main principle so far as 
these measures under the new Act are con- 
cerned. The sections quoted avove will prove 
that attempts have been directed to putan 
end to “the oligarchy of directors and the 
autocracy of Managing Agents”. Under the 
previous Acts, the share-holders were not 
having a fair deal; the new Act provides for 
a quota-measure of control by them in the 
company management affairs, This is the 
genesis of these provisions in numerous Sec- 
tions of the Act of 1956 where company deci- 
sions are made subject to the approval of the 
share-holders in general or special meetings. 


It has been observed that the scheme of 
control and regulation of the company affairs, 
envisaged in the new Act, is different from 
the scheme as contemplated in the V. K. or 
the V, S. A. But there are some basic differ- 
ences which underlie between the Indian 
conditions and the Continental conditions. 
Ours is the co-ception of a ‘trusteeship 
organisation,’ bent on economic and social 
welfare of the members connected with it. 
Moreover, “tardy growth of the tradition of 
fiduciary responsibility in the corporate sector 
of this country and to the 


the type of London Stock Exchange or the 
well-known Issue Houses, Merchant Barkes 
in the city of London,” ‘together with the 
non-existence of & strong financial press to 


assist the honest and efficient administration 


e 


absence of . 
efficient and strong volurftary institutions of 


wo. ': 


w, ° 
° 

of-the corposate laws: by creating an “appro- 
priate-climate for the enforcement, are factors 
responsible for varying condition*in India and 

the continent. 

° $ 

I have analysed above some oí the basic 


economic and sosial objections of the 


“Company Law. But it is apprehended that 


these objections have in some cases lacked 
precision and correctness, and unless they 
are supplemented and followed up by detailed 
executive policy decision, enforcement of 
these specific provisions would further 
result in needless argument and debate and 
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thereby frustrate the objectives. Moreover, 
some vital issues affecting the operation of 
the corporate sector e, f., speculation corner- 
ing of shares, have been left out to take its 
own cause with the result that it would create 
undesirable element and unnecessary com- 
plications. But-such a state gf affairs is 
neither welcome nor desirable, Efery attempt 
must therefore, be directed rowards checking 
it down. So “what is ‘needed for this purpose 
is an interegrated approach based on calm and 
a comprehensive thinking and a concerted 
attempt on the essentially institutipnal prob- 
lem which give rise to this malady.” ` 


° ` > 


. 1 D L. Majumdhr,: Company Law Administrator, article in. ‘Indian Journal of Public Administration 


(July-September 757) I 
2 . D. L. Majumdar—The same article. 


a. ye 


“GUR LEGAL EDUCATION: 


. —A Noté on Methodology— 


“The law teachers seem to be increasingly 
critical about legal study”, says an UNESCO 
bulletin on Law. A note of criticality was 
also voiced in the Banglore Conference eof 

law teachers. In course of the presidential 
address it was pointed out that in compari- 
són with. the other advanced countries ‘in 
Europe, India’ was “lagging behind.” Some 
fifty years ago Sir Asutosh, to whom law was 
the “first love’, passionately spoke out that 
India required as much skilful lawyers as 
medical men or engineers. Since then waves 
of modern education of law have not touched 
the shores of this land like those of other 
branches of social sciences or humanities. 


° The system of education in India has been 
gradually undergoing some notable changes 
from revisionalism of educational curriculum 
to organisational pattern. But the modern 
schemes of cducaional development hardly 
lay down any emphasis upon the methodology 
of technical or vocational courses save ex- 


pansionist programme. 


That the study- of-law shall have basis on 
Social -implications, and lawyers’ society is an 
intergal part of the society as a whole, were 
the keynotes of the presidential address of the 
aforesaid Bangalore Conference. The peda- 
gogy of the Social-usefulness of the legal study 
is, after all, not new which has lately aroused 
an enthusiasm in India. The Mudaliar Com- 
' mission recommended a system of education 
that would fit- the individual in. the society 
he dwells, helping thereby -t6 develop- a 


SRI S. R. 


‘and attainment. 


GANGULY 


democratic leadership. Though the main 
business of the Commission was to recom- 
mend on secondary education, the Commis- 
sion, however, unreservedly expressed for the 


introduction of democratic principles in all 


_the stages of education and asserted that edu- 


cation must foster against a social background. 
The truth is that, as observed by Rousseau, 
“All that which we have not at our birth, and 
which we require when grown up, is bestowed 
on us by Education.” 


The death knell of the class teaching is 
sounded by the present morbid system of edu- 
cation.. Though an increase in the number of 
students in the education of law is warranted 
mainly by vicissitudes in the other brilliant 
phases of life. the cause of the general decline 
in the standard of attainment is attributed to 
the sombre dispositions of teaching, followed 
by an increasing apathy. Insufficient equip- 
ments and lack of invigoration are ascribed to 
the deterioration in the method of teaching 
The result has been clearly 
what Eisenmann observed: “That country 
is India, where, except in a very few cases, 
teaching is purely excathedra, the students 
heing left to their own devices so far as their 
personal work is concerned.” , u 


The deplorable state of education of law 
may safely be traced into the sombre and 
defective method of teaching and the gmper- 
fect means often adopfed by the educators. 
The Bangalore Conference was successful in 
so far as it drew a relation begween « lawyer 


102 `, 
w `° 
and a Society, and pleaded for a “radical 
change in “the ‘hitherto conventional attitude 
of the law teachers. But the shortcomings of 
the Conftrence were as much as it failed to 
introduce a symposium, throw light on the 
methodology land thereby devise ways and, 
means for improvement in the light of the 
modern developments in educational researches. 
It did not make any intelligent reference to 
the recommendations of the previous commis- 
sions. nor attempted to specify suggestion for 
realising a relation of legal education to 
social implications, nor did it allude to the 
achievements by the different institutions con- 
sequent upon the Radhakrishnan Commission’s 
recommendations. The Conference had to 
dwell upon the problems of co-ordination, 
reformation and future plans which have 
escaped its purview. The Radhakrishnan 
Commission, which provided a great deal for 
other important branches of study, devoted a 
little to the topical problems of methodology 
except researches, while an anatomy of legal 
education and suggestions for improvement 
have not been made in tune with the require- 
ments of the country. 


A system of education divorced from 
practical relationship is in itself deceptive in 
the sense as Kant said, “Education is the 
development in the individual of all the per- 
fection of which he is capable.” That accom- 
plishment is feasible only in the Froebelian 
conception of education which states, “Deve- 
lopment comes through self-activity.” The 
practices obtaining in the other countries 
have not maintained a great deal of activity 
„principles, yet they do profess upon the 
greater need for such methods. In Great 
Britain and France, there is ‘predominance of 
lectures’ and ‘tutorial system’, though “dis- 
cussions, exercises or practical work and 
seminars” contribute to research works as a 
“collectfve _ sygtem”., fn the U.S.A. there 


“theoretical approach” and “fuctional 
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is a marked predominafice of the active 
method in which case, “the usual practice - 
is the “Socractic discussion’ of ‘judicial deci- 
sions selected by the teacher and read by 
the student beforehand.”, Around 1930, a 
tendency developed to replace case method 


-by ‘problem method. “While the ‘case method’ 


trains a student to draft statemeRts of appeal 
and other legal arguments, the problem 
method deals with a different aspect of pe: 
cioners’ activities.” 


eFrom a study of the recent developments 
it is manifest that for obvious reasens, socially 
and educationally, there appears a marked 
drift towards activity-centred method of fh- 
struction . For, a syallabus remain dead un- 
less they are “quickened into life” by the 
“right method of teaching and right kid of 
teachers.” Verbs of teaching govern two 
accusatives, the teacher and the taught. So 
an appropriate method of instructich links 
up the educator and the educated “into “an 
organic relationship with constant mutual in- 
teraction.” ‘There is, however, no rigid princi- 
ple of methodology to act upon the mind of 
the students austerely. That method is the 
best method that suits the pupils best. A 
method socially sound may raise “the whole 
quality of life. 

Hence the importance of “learning by 
doing” or Kilpatrick’s “purposeful activity” 
wedded to the kernel of education. There 
is a great need for co-ordination between 
ap- 
proach” as Ferson would observe. The 
activity pringiple of instruction, learning upon 
Dalton’s laboratory plan or Project Method, 
aims at inculcating in the minds of the edu- 
cates a growing social consciousness, demo- 
cratic principles, in sublimation yielding to . 
scholarship weilding on social Intercourse. An 
enquiry would reveal that a great multitude 
ot students are wholly or in part ignorant 
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_ , about fundaméntal legal principles and basic 


conception» and the significance of common 
legal terms; such as, notary public, solicitor, 
attorney- -at-law, original side, appellate side, 


civil suit, small causes, court procedure, fun- 


ctions of registration and registrars, bailiffs, 
and many ofhers including the appropriate 
‘use of the terms complain, accuse &c. Such 
unawareness of the basic principles either by 
negligent study or by apathy accentuated by 
characteristic indifference (at present) to de- 
tails have driven the students to a standard 
which is not infrequently painfully observed by 
service commission reports. : À well-planned 
project method of instruction devolving upon 
a “puroseful activity” on: contemplated pro- 
ject would, as a matter of, first importance 
acquaint the - students with Trial Courts, 
Probate Court, Sherriffs office, Recorder’s 
office, Tax Commission, prosecuting Attorney’s 
office, so on, as also with those mentioned 
above, 


. Hoffman points out the characteristic fea- - 


ture in the American system of education of 
law under which the students, before they 
have familiarity with , legal connotations, 
“descend td institutionary treatises”, examine 
- history; sources; regional history of the peo- 
ple; time, circumstances and mode of think- 
ing for modifications; and all these they do 
themselves under guidance for comprehension 
and understanding. Investigation and writ- 
i ing dissertations, upon a choicest subject have 
been considered - the ` best _ method jn that 
country.. 


There is, therefore, “an inexorable necessity 
for students to acquire elementary “general 
and diversified knowledge” for framing their 
* minds to habits of research „and deligence.” 
To treat of a subject that dwefls upon human 
conduct an ever increasing emphasis is being 


attached | to organisation of debates and moots 


z 


courts with a view to achieving ‘an effective 
knowledge of, in the words of Hoffmaf, 
“modus operandi of the various burts of 
judicature.” As an essential to the learning 
of law, Glanville Williams says tHat “Moots 
are legal problems in the form of imaginary 
cases -which are argued,” for which there is 
need for Students’ Law Society and a Bench 
inviting criticisms corrective. For a success- 
ful application of a moot court Hoffman lays 
down elaborate plan which stresses upon the 
exploitation of groups of practicioners, appor- 
tioned business, jurisdiction and factual prac- 
tice, Entries, Court rules, judges, critics and 
readers. That would be an embodiment of 
contemplated project method to fructify 
Comenius’ saying “Education is the develop- 
ing of.the wholé man.” This development of 
whole man would not only contribute to the 
growth of manhood but to the legal persona- 
lity and social consciousness. 


The activity principle thus operated would 


arouse in the minds of the educands an in- 
_quisitiveness, emotional integration and en- 


hance interest and social relationship. The 
fundamental value it aims at is to increase 
a “love of work”, capacity for clear thinking 
against the perspective of “plural possibilities” 
with a simultaneous expansion of interest. 
biancing individual attainment.to co-operative 
activity. 


. Of late there has been a tendency in our 


... system to deprecate the efficacy of note books 


and tutorials. But a methodical and scientific 
preparation of a note book postulates in 
fostering personal equations. According to 
Hoffman, a note book may serve the purpose 
of recording exceptions to general principles; 
abridgment of statute law, cases modified, 
denied or doubted; leading cases; uncom- 
mon titles ; obiter dicta, and savings , books 
approved or condemned; ‘doubt ande solution 


M ` 
—this system would afford an “accurate 
Chronicle” of a legal career. , 


It is therefore manifest that there has been 
an indispensable necessity fo? activising a 
well-planned curriculum on activity principle 
with a view to inctilcating a legal conscious- 
ness - and attributes of legal personality 
among the students. Apathy and disinter- 
estendness are the causes for the growing 
decadence in the standard of attainment. A 
number of factors are responsible for such 
a state of the present effect. An evaluation 
of curriculum and methodology for success- 
ful application of the principles of- the 
modernn system of teaching is hereafter 
necessary. The objectives of such innovation 
aim at establishing-a personal experience, as 
observed by G. Wyn, stimulated and condi- 
tioned by the socio-economic and cultural 
life- Progressivists like Thorndike, as op- 
posed to tbe upholders of “Essentialism'. 
enunciate principles on which “should voca- 
tional training, guidance and placement be 
established.” The essentiality, however, of 
“unit teaching” through Babbitt’s “activity 
analysis” is indespensable in so far as 
Ehrlich discovers the “centre of gravity” of 
the legal study in the “Society itself”. It 
may be noted here, as observed by Hamilton, 
“curriculum, ‘study and research are carried 
on all parts of the United States.” In view 
of the growing expansions of the field of 
law, Green has observed that recent shifts 
move from “private to public law, from 
local to national law, from court room to 
office ‘practice. efrom judicial to adiministra- 
tive process, from specific statutary enact- 
ment to broad policy determination and 
delegation ; from abstract philosophy. theory 
and doctrine to economic fact,. experience, 
experiment, and workability.” And, therefore, 
a goof time, after, , “curricula will again be 
radically changed. It is, therefore, curricula. 
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that exploits the intellectual energies of young . 


man.” It is necessary that the gradually ex- 
pansive legal education should haye a curri- 
cula incorporating “legislative and administra- 


‘tive processes as well as tltose of the courts”, 


as emphasised by Green. 


Any scheme or a plan for a part of educa- 
tion is not complete unless it is related to all 
the branches of that whole education and 
thereby unifies the whole ladder by a.common 
tie. Since, a particular type of education 
should be viewed as a whole,*an organic 
whole. Every counterpart would subserve as 
an intergal unit and as complementary. From 


that point of view, one of the deficiencies 


categorically: laid-down by the Sadler Com- 
mission, in connexion with the Calcutta 
University, was “inadequacy of the arrange- 
ments for the advanced teaching of law.” 
For which, it stated at that time” “further 
developments can no longer be justly delayed.” 
Owing to inadequacy of data at my disposal 
it is difficult to depict a vivid and clear picture 
of the said course at present. But an impres- 
sion may safely be formulated that all is not 
happy with L. I. M. jn our University, which 
the Sadler Commission had in view. In 
contrast, the Radhakrishnan Commission in 
recommending some principles did not, 
however, serve us with any anatomical ana- 
lysis, particularly -in regard to methodology 


and processes of experiments and research + 


works. “The iruth is-that we have to créate 
in part the appetite for what we aim .to 
supply by ¿he organisation of post-graduate 
courses in law.” Such re-organisation in the 
spirit of a reformation has to be started forth- 
with so that a legal personality, in he true 
sense of. the term, may develop in the students, 
arousing “powers of vivid thinking, acute 
analysis, close reasoning and clear expression 


and exploré the treasure of which they have 


as yet no adequate idea.” 
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‘Researches in -legal education has not ` reguiting- in an unthwarted advancement in 

yet begun,- go eto- speak, as in other branches learning. - ° 

of' study. Indian- Law Institute 1s a-pioneer- Fi . I ° 

ing -institution of promise. It“ has yet. to. Cardinally,. the value of co-ordination is 


leave an effective. Impression upon the .minds based -upon a° working force of un#y among 
of those -interested invlaw. -The- I.L.I.. may the. -individuals diverse , propensities and 
be called a méagre jewel on the:shining-shield. . among their diverse outward -manifestations. 
There is of course necessity for. such a central “This. culminates in a joyous ride to imaginary 
institution -entirely devoted to the cause of -excursions'and regulates unproductive imagina- 
exploration - and- researches. with adequate ~»:tion:to-bend upon: genial phenomenon befitting 
‘equipments, inviting:‘bright scholars. Mr. J. «individuals potential faculties. A well- 
P. Naik, the Director of Indian Institute. 8f ‘planned-and weill-activised co-ordination would 
Edtication suggests.: for an encouragement to help. begetting ideals of Dewey’s pragmatist 
the, effective research -works, to publicize regu- conception of education. Co-ordination, as 
larly the results of researches. For this, em-  visualised,::may-be translated to presuppose 
phasis “must be given on “co-ordination in-the .an interrelation between: different ordinates or 
researgh.work carried -on in different colleges axes of education, different agencies of educa- 
or institutions.” To enhance their--activities, tion.. A correlation of the type as explained 
publication of synopses of researches, annual is a categorical necessity for vocational edu- 
publicatigns of a complete list of problems on’ cation—that is, education of law. In modern 
_ which students will have been working in each times, with a growing magnitude of a govern- 
college and occasional conferences of teachers ment’s function in terms of an individual and 
engaged in the task are indespensable. society, implications and effects of law and 
Calcuatta Univesity Law College which is a legal bearings have outgrown immeasurably. 
‘model university’ as Asutosh called it, alone Law in a diversified nature has pervaded 
can take the lead and initiate in such great, every human conduct, and these diverse legal 
responsible and meritorious work and scholar- consequences are regulated. controlled or 
ship. It therefore requires a planning, from influenced either by the government depart- 
the re-orientation of the library on the basis ments concerned or by indigenous bodies. 
of ‘classification’ to the proposed ambits. Therefore, in view of increasing legal relations. 
“Rducational research in India is still in its a co-ordination between these social agencies 
infancy......... It needs more funds, a larger and educational institutions would undoubted- 
and more efficient personnel, and a co-ordinat- Iy foster a synthetic comprehension of law 
ed and planned approach,” as observed by by virtue of a harmonious combination of 
‘Naik. In this respect ‘the State has an Ferson's “theoretical approach” and “func- 
immense task and immeasurable responsi- tional. approach.” For example. by establish- 
bility, from plan to finance—an impetus. Con- ing a co-ordination between ° a’ government , 
sequent upon “the Education Act, of 1944, in office of income or sales tax law and tax 
the U.K., observes Parulekar, that the genial court, and a class teaching on tax laws 
concerted activitiy of the different research accompanied by Kilpatrick’s “purposeful” 
agencies in a co-ordinated amd comprehen- project would insinifate a learner’s imagina- 
sively planned manner, the practice of re- tive faculties, clear thinking helping intelligent 
searches under the leadership of focal autho-, comprehension and prêvake in him jah urge 
Tifigs have gained wide support and popularity for inquisition and instinctive familiarity with 
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factual “and practical social intercourse 

` against a social background, The fact is, 
therefere, that, since law is related to every 
human conduct, there is a necessity of an 
active Co-ordination among “the ministries 
eiher of transport, commerce, or of property, 
agriculture or death offices. Without such 
active co-ordination, assuming a greater res- 
ponsibility for purpose, no intelligent training 
in technical skill is possible. With the 
establishment of co-ordination, a correlation 
of studies would be feasible and obtain results 
by the implementation of “institutionary”’ 
system of the U.S.A. 

Though there cannot be maintained any 
rigid system of a particular method as the 
best, yet a best method absolutely depends 
on the clime and culture of the educands 


“Law was neither a trade nor a solemn 


living Science in the proper 


where a particular method is either to be. 
implemented or to be experimerfted. It is not 
very useful here to enumerate the merits of a 
catalogue of the modern methods of teaching 
in law. What is actually needed is a change 
in the light of the other advanced countries 
where experiments and researthes have been 
confering upon the welfare of the people and 
society on a rapid stride. The splendid f 
promises of national recnstruction under 
plans would be a failure unless efficient and 
%rilliant personnel are sufficiently forthcom- 
ing. It is time that the education of «law, 
hitherto neglected, would be given a priority 
in a programme of educational reformation. 
“Unfortunately education is one of those sub- 
jects on which the axe of economy, always 
falls first.” 


jugglery but a 
sense of the word.” 


—Ashutosh Mookerjee. 


e 
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80, we have witnessed the closing of a chapter just now. Half a 
century has rolled by. High on the mast the flag is flying—lofty ideals 
that raised it up have not died down, a strong zeal that keeps it there 
has not extinguished Time has many faces to show and they are 
everchanging. History is also @ upright paintsman, its pointed brush 
knows no rest—while over golden: spots its generosity splashes colours in 
glorious hue, it spares none over sores in cutting deep and the incision 
thereof can never be brailled up. From hutments in the front of what 
we call now the ‘Darbhanga Buildings’ to the present structure the 
incessant journey has been one of determination, devotion and will. 
We feel pride in it. The alumni of this oldest and the greatest seat of 
legal learning in India share the glory with raptures in their blood. And 
we all know the Nation gives back whatever she receives, she retains 
nothing. During these fifty years of her life the University College of 
Law has contributed to the Nation many of its illustrious sons and 
during the same span of living she has derived from the Nation an 
enviable lot of useful citizens. In a sense, as the case is everywhere, the 
history of the growth of an institution is the history of the handing 
down of its heritage to posterity. To speak of Law College, therefore 
is to recall the tradition of its alumni, i.e., ourselves. 

. The responsibility is more so. The proverbial blindness to one’s 
own faults is difficult to overcome, particularly when one is looking 
at his own reflection. Good or bad, we are ourselves. Our achieve- 
ments and failures, our unity and divisionism, our sincerity and indolence 
are all in a process of what the world admits first—a system in the 
working of everything, aforce acting behind us all in all our thoughts 


-and deeds. The-inner repulsion between man and man is but the 


generator of that powerful inertia which makes a thing look different 
from different angles. If not anything else, Law is life as diversity is. “As 
students of this branch of learning we are therefore prone to be critical. 
And the sooner we try to read ourselves in our own language the better. 


To start with, mention can be made of one little, step towards 
progress that we may claim to have made during the year under review. 
An amendment to thg constitution of the Law College Union has been 
worked out. Drowning all criticistos and sheding down all misgivings 
a group of enthusiasts have léd this workmanship to honour. “The 
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° Context goes back as far as September last year when the formation ° . 
“of an ad-hoc Working Committee of the Union was conceded to. Prior . 

to that of course studegts were unanimously demanding a change in the 
constitution that had become unworkable due to many obvious reħsons. 
For one dhing the stalemate became so caustic in its repercussions— 
the right to constitute a new Working Committee was impeded. The 
result was an impact that at last peacefully led to the formation of a 
Working Committee which besides other activities would also perform 
the task of amending the constitution. In due coutse a draft amending 
committee was formed. Sri Bimal Dutt having been the Chairman had 
Sarbasri Gitesranjan Bhattacharyya, Dipfk Basu, Saibal Kanti Banerjee, 
Benoy Bhusan’Chanda, Shyamananda Mukherjee and Biswanath Chandra,’ 
all fellow-students, as the members on the draft amending committee. 
The character of the said committee being solely that of a students’ 
body confident of their limits and conscious of their Tights. Anyway, ° 
the first reading of the existing constitution revealed a number of spots 
to work upon. But the second reading, as expected, raised a storm, 
The-passion for the enjoyment and exercise of full students' rights in 
all matters concerning the students flared up in the hearts and the glow 
of the same started revealing many more sores in the constitution. 
Contrary to expectations, the outcome was striking. Changes brought 
about in the basic articles of the constitution have not only gained 
support of students at large but also been appreciated. It is up to the 
authorities now to honour this singular piece of students’ achievement 
by accepting it, 


Talking of rights presupposes performance of duties. In our reason- 
ing what we usually lack in is that golden touch of compatibility which - 
alone can make our thoughts synchronise with our deeds. However 
merciless we may be upon aggressive environments we are sure to lose 
ground if we do not respond to what decency and decorum demand of 
us. A General Election is but a democratic process of giving vent to 
the will and the choice of the majority. Academic elections of late have 
been no less characteristic in this respect. But, what a decent academic 
election should be can hardly be recalled when ong sees the walls around 
withia the University buildings prior to elections every time. Elections 
have been showpieces of modern missile warfare. Use of such malige- 
tic missiles in an election warfare within academic bounds cannot be 

e supported by any gesture whatsoever. And then again, the painful 
experience of ¢ndulging in this sort of rocketry is thatboth the students’ 
‘groups have to take to resort to distortion of troth—the most 
sigful invention of the human brain since Adam¥s downfall—the most 
filthy cloak of knight-politicians, the resulting situation being so 
ridiculous that even spirits of the, Hades would have laughed atthe ° te 


` 
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sight of two groups of besmeared faces fighting each other! When shall 
we stop dirtying ourselves all day long? 


On students’ discipline and allied topics many® have opened their o 


mouths before gapers and much advice have been shed. But leaving 
aside what a handy segment of population think of ourselfes, we, 
as the members of the greater society of mankind, must set down 
right now to search our hearts to find out one. answer to all this—why 
is it that the tale of students’ discipline has lately become but exertion 
over deep sighs? Precisely, lack of leadership associated with having 
no firm conviction in the future utgjlity of studies can be held responsible 
for this frustration and faithlessness. It need not. be illustrated that 
in the academic sphere as much as in all walks of life lack of faith in 
democratic principles is taken to be another name for leadership. Few 


would respect the values of moral and justice when an opportunity for | 


gaining popularity in doing otherwise confronts them, 


The formation and dissolution of the National Union of Students. 
i.e. N.U.S. is an example of how an ideal is ` shattered to pieces. To lead 
all students’ unions towards a national unity a move was taken by some 
pioneer units. A draft constitution was framed out and a preparatory 
committee was also formed to give words to the preliminary ideas. High 
ideals were on display, The whole preparation was actually hanging 
down from a slender thread of general approval of the students at large. 
Inner dissention was extreme and a false tie of appreciation bundled up 
everything. Itisa misfortune that the name of the Law College got 
associated with the said preparatory committee of the said N. U, S. 
The forlorn hope to see some constructive programme came out of all 
this engulfed the resentment of many. We were all waiting for the day 
when the avowed common platform would be free of all dissentions and 
divisions among students. 

Observation made elsewhere in these columns may well be repeated 
here. The basic fault lies with ourselves who form the base, Choosing 
a representative who is faithful to the alma mater, who is mate and 
not a meteor, is a task which unless performed with unprovoked „urge 
to do so can bring disastrous results. However hoarse the choice may 
sound if it falls on the proper friend sneers do not hurt much. Election 
of students’ leaders who will manage the affairs concerning them and 
organize extra-curricular activities for the growth of the body and the 
mind of the students’is not given proper weight by many as it ought to 
have been. Every year general elections are resorted to for forming a 
Working Committee which will run the day to day business of the Unich. 


° This is a right that most students are not keen to exercise properly» It 


O 
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ig regrettable to think of law students, who would interpret legislation 
to the layman, being themselves unguarded and inalert about their own 
rights and duties! 
e Tai 

But surely, only the reverse side is not the whole coin, Turn iton 
its back? The old currency-gliter may show again ! Law College das 
never failed to respond to the need of the day. With the price-index of 
commodities and articles fast rising students were hard hit at their 
meagre coffers. Prices of text books, ink, pens and exercise books-—the 
essentials for the growth of the 3Rs boosted up to abnormal height and 
something had to be done. A suggeséion came for the opening ofa 
cheap store in the Law College. Discouraging advice came from pre- 
cedent-stickers. Thanks to a few youthful enterprisers of the Law College, 
arrangement was made for the supply of Law books at cheaper rates 


, - along with the general sale of exercise books, ink and pens at almost 


lowest prices. A sub-committee was formed under the supervision of 
some enthusiasts which included Sarbasri Karuna Dhar, Robin Das, 
Barun Deb, Parthasarathi Chari, Aditya Mukherjee, Giridhar Mukherjee, 
Dilip Chakravorty and Dhyan Das Gupta. 


Running a cheap store, the first of its kind for the general benefit 
of Law students has been a remarkable achievement during the year 
under review. Free distribution of old question papers in printed booklet 
has also been unique in the same way as the opening of the cheap store 
has been. This year, unlike previous years, no irregularity was allowed 
to occur. Thanks tothe members of the Working Somme who 
helped following an uniform policy in this matter. | ° 


Our pride in our achievements is a pride in ourselves. We know well 
that success and failure are but mirrors to each other. 


The new Working Committee of the Law College Union has already 
drawn up a tentative programme for the Golden Jubilee Celebrations to 
be held in September this year, Large number of students are taking keen 
interest in this. Names of willing participants in various symposia to be 
organised during the celebrations are pouring in., The programme, it is 
larat, includes among other things—an All India Law Colleges Debate 
Competition, a legal symposium and three dramas in three different 
languages including one in English. There is a buzzing din all around, 
In our rush for the coming celebrations we feel happy. In our prepara- 
tions we invite every one’s co-operation. But thrust from outside do 
shake us at times in our happiness. 


° Never have morality and conscrence whipped us up so severely as 


when the news of the fatal execution of the leaders of Hungarian e 


f. 
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Revëlution reached us. .We have witnessed how fiercely barbarism can 
dance on the prostrate body of the civilization. As pupils in the pursuit 
of the knowledge of justice we have been shocked to tke very depth of 
our humanity of the occurrence of this unprecedented manslaughter. 
Unanimously we condemned the action in an open meeting, for Law 


, Collegë never hesitates over an issue of a like nature to stand up in’ 


protest against oppression. But to an interested student of international 
law the impact of the situation has a wider appeal. He has to respond 
to something more. Imre Nagy and his associates took political asylum 
in Yugoslavia, the Embassy constituting the country. They were hand- 
ed over to the executors on the pledgé being given that proper respect 
should be given to the fact of taking political asylum. But what happened 
next is an unfortunate tale of the breach of a pledge. Consequences 
as regards the dictum of the Hague Court in the event of the case being 


referred to that body will, therefore, be eagerly awaited and closely 
„pursued. 


The flag has been unfurled, The wind cannot read, otherwise the 
mptto it mutters to the wind would have been transcribed in words. But 
it need not be. We have held it in our breath, we won’t releaseit. On 
the 4th July the Law College observed her foundation day. We parti- 
cipated in the flag-hoisting ceremony before a distinguished gathering of 
the past students of this great institution. Enthusiasm had been full-brim 
as will be evident from the picture placed in this issue of the magazine. 


Now, when evérything has been told and the voice has exhausted 
itself, a throatful of ovation remains to the heritage to which we belong. 
To the tradition which we are keeping up we bow down in respect. But 
to the soul which has been guiding us, to the living spirit which has been 
guarding the flame from extinction for long forty-two years no formal 
expression of gratitude can be befitting. The Grand Old Man of the 
Law College is still with us, for many more years, Providence will let 
him be—for, the University College of Law has lived in its alumni and 
the alumni live in Dr. P. N. Banerjee. A teacher who has been teaching 
law for nearly a half of a céntury, Dr. P, N. Banerjee, is the embodiment 
of our ancient sagacity and modern spirit combined. But for him our 
enjoymént would have been colourless, but for his support our happiness 
would have been stale. 


© 
To conclude, howeve#, the year under review bestowed on us genial 
circumstances favouring the activities of our union in sublimation with 


the glory of the college. Its epochmakihg changes are insurmountable 


a o inthe sense it has left for the successor to tread along the paved path on ° 
` .. e I 


“Golden Jubilee Celebrat 
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- Report of our General Secretary 


In all civilized countries of the ‘world, the voice of students’ con- 
munjty 15 expressed, through students’ ` ‘Associations and unions. 
Students of West Bengal have not only confined themselves to their 
academic life but also have exhibited their capacity in different politi- 
cal activities. The self-sacrifice and. sincerity of purpose for the 
national emancipation of our country from the British Imperialists, 


haye immortalised the students of Bengal i in the Been of the struggle 
for freedom. | | 


) agi E E i a ss 

G aa (hisa College of Law. Unton has a ‘brilliant: pi an 
an illuminating future. The union was established>in: the year 1926, 
and from that time it has been playing a great part in the activities of 
our Alma: Mater. Many able: personalities of: Bengal have -rendered 
invaluable services under this Union. as Generals ‘Secretaries. As: the 
"General Secretary during che session 1957- -58, I have the great 


pleasure. to. ;Teport to you all; that, ithis session; has been a crowded 


passion, kul of achievements. Gee sau l w 3 eet 


t Leh 2 ; +AT, i i ey y I . 
We had a number Of difficulties! in ‘our “way —much” of which 
related’ to: problems ‘technical,’ organisational’ etc.’ THe'task of athend- 
ing ‘the constitution 1$ léft for our incumbent; ° ! 


_ +* 


Doge ae OU M 
We started our session by welcoming. the ‘new-comers and ‘conclu. 


ded‘ it by staging ! dramas which. won applause | from one and all. from 


the auditorium. sch pale) 
It. 4 V sss A ns. . 1 f: 


it: One: of the epoch making i innovations of this: year’ IS. ihe ‘running 
of cheap store by the initiative of the students of our. college, which 


“has served the students with pens, inks, exercise books &rc- ata cheap 


rate. This had. been. a long- felt demand of the'students and we -feel 
happy: that we could. fulfil that demand this- year. Question papers 
were’ also distributed: anong ‘the students ‘free of cost. 


An exhibition debate” ae otganised i in the Darbhanga Hall on the” 
language i issue which owas appreciated by the. students and tRe nembe 
of the teaching staff as well. The ‘debate | teams of our college bagged 


the laurels and trophies in the di o À inter-varsity, intra-varsity and? e 


O 
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inter-collegiate debate competitions and were able to aaae the pre- 
stige of our institution. ° 

Students of. Law have not lagged behind in their dramatic 
aptitudes. The drama teams i.e. English, Bengali and. Hindi, won 
reputation in the inter-collegiate drama competition. It wag taised to 
a high pitch when the dramas ‘‘Mou-chor” and “Alag Alag Rasta” 
were staged on Biswaroopa and were appreciated by both Press * and 
Public. The function was graced by the presence of Dr. Kalidas Nag, 
the great historian and Sri Probodh Sanyal, the eminent Bengali 
literateur. 

The Re-union function this yea@was one of the most successtul 
one, which impressed all the past and ` the present students of our 
college. Sri Siddhartha Sankar Ray, Ex-General Secretary of our Union 
graced the occasion by his kind presence as Guest-in-chief. I also 
convey my thanks to Srimati Maya Ray for her kind ee on as 
occasion. 

. Many needy students have been ‘helped from the Students’ Aid 
Fund and books were also lent from this fund for the beneiñt' of ` the 
needy students. l i Pe 

A -hearty reception was ee to Mr. D..S.-Saund, ` under 
the auspices of the Union, organised by Legal Conference and 
External Affairs department. The Legal Conference which took place 
just on the. eve of- the summer vacation’ was successful and we could 
hear from the eminent jurists of our country about law and its different 
branches in this dynamic world. 

Students as a community have their own problems . eck demand 
speedy solutions. But it is for them to find satisfactory solütion of each 
of their problems. Our Union this year, we can say without any fear 
of contradiction, worked E the session in a democratic and 
non-partisan way. 7 a e pe ; 

In conclusion I must say that all our achievements were -possible 
due to the heartiest. co-operation of the studegts of-our college and in 
” pirticular due to the co-operation of the members of the Central 
Councial and the Working Committee of our Union; ü 

I must express my gratitude to our beloved Principal Dr. P. N. 
Banerjee for his guidance and advice. I also thank our Vice- 
Principal Dr. B. N. Mukherjee for his keen interest in the Union 


š activities. I also thank our President Professer S. A. Masud, our Vice- 
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Presidênt Professor Samarendra Nath Mukherjee, Professor Sunil 
Marg, and Dr. P. C. Chunder, for their co-operatjon and help to 
make this Union function a success. It is a pleasure to us to thank 
also Sri M. Basu, Superintendent of our College, Sri Bijan Behari 
Chakraverty and Sri Sribhusan Mitra of the office staff for their 


active and hearty co-operation in all our activities, ° 
6 


Long live students unity. 





Re-union 
The Annual Re-union of the past and the present students of the 
University College of Law was celebrated at the University Lawn, 
[c was an open air function, and the venue was very suggestive. Our 
venerable Principal, Dr. P. N. Banerjee, was the President and Shri 
Siddhartha Sankar Ray, Barrister-at-law, an ex-General Secretary 


“of our Union and one of the ablest sons of Mother Bengal, was the 
Guest-in-chief. 


To make it a grand success, the prominent artists of Calcutta, who 
participated in the function, included Dr. Gobinda Gopal Mukherji, 
Tarun Bandyopadhyay, Gayatree Basu, Subir Sen, Nirmal Chaudhury 
and his party, puchitra Mitra etc, The musical soiree was appre- 


ciated by all. 


The Union made arrangements for light refreshments for the past 
and the present students as well as the guests, 


Ramesh Biswas 
Samiresh Chakravarty 
Jt. Secretaries 


L 


` ” Sub-committee: . © 
f. Buddhadev Ghosh s. Rabin Das 
2. Giridhar Mukherji 6. Gopal Law 
3. Dilip Chakravarty 7. Debaprasad Mukherji 
4. Aditya Mukherji 8. Tarapada Sarkar 
. 9. Reba Bose Ë 
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Social and Drama 

Our activities began with the Freshers’ Social. It is a remarkable 
feature of the College Union to establish a friendly relation between 
the students, present and outgoing. The function which included 
variety performances was, no doubt, a success as a whole. We are 
grateful to the organisers and the participants. . ` 

Our college presented three Dramas (in English—* The Rising 
Moon’, in Bengali—-“Bharate Chai’? and in Hindi—‘Sodha’) in the 
Inter-collegiate Drama Competition organised by the Calcutta 
University Institute. The English Drama was directed by our fellow- 
student Sri Kamal Singh and advised by our Vice-Principal Dr. B. N. 
Mukherjee. This one was superb tn its character and was highly 
applauded by the audience. 

Next, the Bengali Drama directed by Sri Prasantakumar Chakra- 
borty, Jt. Secy., Social and Drama, gave an excellent impression upon 
the judges and the audience. 

The Hindi drama directed by Sri Bhola Upadhyay, a fellow-student, 
charmed the spectators. Success in all these functions was due to full 
co-operation and guidance by the persons connected with the items. 

The last and the latest function of this department was the staging 
of two dramas on board the ‘Biswarupa’ on the 26th and 27th April, 
1958. The Bengali Drama ‘Mouchore’ by Salil Sen was really a 
typical one, while the Hindi Drama ‘Alog Alog Raste’ directed by Sri 
R. K. Khanna and Sri S. S. Sharma, was an excellent fepresentation. 

This year, our department achieved another success by publishing 
a Souvenir, which was an excellent one. , 

Before we conclude, we shall be failing in our duty if we do not 
thank our Committee members, patrons and the advertisers in the 
Souvenir and every body who helped us in maintaining so proud an 
office by their valuable guidance, untiring help and the most hearty 


co-operation. 


e Asim Saha 
j Prasanta Chakravarty 
Jt. Secretaries e 
Sub-Committee 
f. Aditya Mookherjee 4. Md. Mobarak Hossain 
2. soke Basu . D. Mehrotra 
3. Debaprosad Mukherjee . Rabindra Kumar Das 


7. Sabal Kumar Banefjec. 
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. Students’ Aid Fudd — 


, Applications were invited from among the students deserving ad. 
‘ order to give an impartial judgment to each application Professor , 
Sunil Mitra, Vice-President of the Union was requested to be 
in-charge who had taken interview of the students by spending his ° 


valuable time. š 


° We had also spent a portion of the fund in purchasing an almirah 
to keep the books of the Students’ Aid Library safe. We hope that the 
authorities of the College would sympathetically devise ways and 
means to add to the fund more so that a greater number of students 
may be helped in future. 


Total award to 101 students @ Rs. 24/- each=Rs. 2,424-0-0 
5 », to 41 students @ Rs. 36/- cach= Rs. 1,476-0-0 
Cost of an‘ almirah for the Library =Rs. 3oo-o-o 





Total Rs. 4,200-0-0 





_ Jiban Krishna Acharyya Chowdhury 
Pranen Sen 


]t. Secretaries 


Sub-committes 
1. Nripen Bhattacharya 4. Sankar Paul 
2. Rathindra kumar Bhaduri 5. Ramen Banerji 
3+ Sanjib Banerji 6. Arabindo Ray 


7. Aruna Mukherji 


Legal Conference and External Affairs 


. (1) Legal Conference: 


The Annual Lega} Conference was held on the 1gth April, 1958 
in the Law College Library Hall. Vice-Principal, Dr. B. N. MukePjec 
ptesided. Mr. Justice P.N. Mukherjee was the Guest-in-chief, Eminent 
Barristers and Advocates like Dr. S.C, Choudhury, Sri Sukumar Mirra, 
Sti Ranadeb Choudhury, Sri P. K. Roy, Sri SC; Chakravarty, “CH 
Chandranarayan Laik, Sri Amaresh Chandra Roy, spoke on different 


legal topics. š à 


_ 


— 
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The Conference was attended by our Professors and a large tum- 
ber of students and guests. : 


(2) External Affairs : k 


When Mr. Justice Dalip Singh Saund, Ph.D., the frst person of 
Indian descent elected to the U.S.A. Congress, visited Calcutta, we f 
invited him to our College. In reply to our reception he gave a lecture 
on “My 37 years’ experience in the U. S. A.” The reception_cére- 
mony was attended by the Professors, students, University staff and 


many. outsiders. 
@ 


We are thankful to all who co-operated with us in these affairs. 


Sri Nirode Baran Dhole 


Convenor: Sti Gourdas Dhar 
Buddhadeb Patra Jt. Secretaries 
Sub-Committee 
(1) Ajit Banerjee (5) Gita Roy 
(2) Himanshu Das (6) Pranab Mukherjee 
(3) Jatindranath Das (7) Krishna Mullick 


(4) Sunil Sinha Sharma (8)— Karuna Dhar 


Debate 


As everyone knows, the present term of the Union had been one 
of the most vexed and disturbed periods, and the actual period of work 
had not been practically more than four or five months. However, 
we hope that our performance during this period has not been any- 
thing short of being satisfactory. 


° We bad our first test of success at the Inter-Varsity debate competi- 
tion at the Aligarh University. Two of our debators, selected by de- 


moctatic method of competition presided over by Professor Samar 


Mukhegjee, were sent to take part in the Aligarh dgbate and one of 
our debators, Mr. Mihir Sen, won the distinction of having stood 
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Thereafter our college entered into aal Inter-Varsity and Inter- ° 
Collegiate debate competitions in all of which we, won either team 
fhampionship or individual best prizes. To name some of them, our 
college participated i in the — ° 


(a) Inter-Varsity debate in Bengali ‘at ‘Allahabad—individual 


° Ist and 2nd prizes and also Team Championship. 


(b) Inter-collegiate debate competition In Bengali at the 
Berhampore K.N. College—individual 1 Ist prize and Team 
Championship. 


(o) Inter- Collegiate iei in Bengali < at Maldah— rst prize 
.and Team Championship. 


(d) ian Galake debate in English at the Medical College, 
, Calcutta— individual first ee 
Beides? inne in ities competitions we organised a Symposium 
among the best speakers of the Law College on the subject of 
Language Issue. Our revered Professor S.A. Masud presided. 


In all o our attempts we bave noticed a very remarkable enthusiasm 
among our friends and the little we have been able to achieve would 
have been: impossible without their hearty and full co-operation, So 
we take this opportunity of offering our sincerest gratitude to all our 
eide who, by: their participation in debates or by their support made 
our attempts successful. In particular, we want to mention the whole- 


hearted co-operation of our Professors, especially Professor S. A. Masud 
and Professor Samar. Mukherjee. . fag aS 


res ç 


` - was 4 
rt Ps Er r I 


Bhaskar Chaudhuri 
, overs M. V. Ramkrishna Rao 


Jt. Secretaries 


é e 
s Sub-committee : 
(1) Sunil Das (4) Mihir Sen I ° 
(2) Gouri Safkar ` (5) ‘Dinesh Goswam»P 
(3) ‘Protima Dasgupta (6) Nani Gopal Ghose panna 
° (7) Krishna Sadhu ° ° 


> 


° 
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Magazine & Foram 


= This department, unlike its predecessors, has not had a nra 
course to run. Time is an element that reads the weather. Re-con- 
stitution seemed to be imminent at every time. In spite of incoveni- 
ences more of procedure than of constitution, it is a pride to have 
privilege to express just on the eve of the- College Golden Jubilee. °, 


Contributions to Essay Competitions and Magazine, are interests 
of responses to the system of education. A good system of course 


presupposes some essentials without vo none fosters. 


Archaic in style, the present diele of the magazine needs a change 
befitting the decorum of the day. Present, one, besides, 15 lengthy; 
appeal does not last till the end of the length 1s reached. For a decent 
but reasonable change a mighty attempt is laudable. 


Scarcity of papers of all varieties followed by an inclining price 
was the main hindrance. From availability of materials down to 


process and finish delay has been unavoidable, in some cases inevitable. 


We thank those for whom we are thankful. 


Good or bad, any accomplishment 15 "judged by ap merit it 


serves—a journal to its readers. Daka IS the price: 
is 1 


š s | S. R. Ganguly 
a 2 Taraknath Banerjee | 


a Jt. Secretaries: 


Social Service Camp —:an experience 


By NIRODE BARAN DHOLE, 2ND YEAR STUDENT. 


: A: Social: Camp was organised by the Ministry of Education, Gove. 
of India, through the Board of Health, Calcutta University. Only five 
Sugents of our College were selected to join this Camp. Three 
students out of five joined. This camp started its work on 10. 5, 57 
and completed on 20, 6. 57. 


The Programme was as-follows into three parts: 


„First parit :—We had to undergo a training for seven days at Fulia 
eraining centre No. 2. This centre is meant for V.L.W. (Village 


| 
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Level Worker) ang; We learnt a condensed course of V.L.W. 


such as: — Wi 


(a) Agricultural extension programmes, —-Crop problem. 


(b) Principles & Philosophy of extension and application of° 


extension methods in the villages. 2 
° (c) Home Economics. 

(d) Rural Economic Reconstruction. 

(e) Social Education, 
“(D Public Health & Hygiene. 
_ (g) Animal Husbandry. 

(h) Cottage Industry. 
_(t) Duty of V.L.W. 


Second Part: —Then we were for 30 days under the guidance of 
B. D. O. (Block Development Officer), Santipur N.E.S, Block. We 
were posted at different centres. Each centre is controlled by one 
V.L.W. containing neat about'16 or 20 villages. 

During this period we rendered voluntary service, though we 


{elt scarcity of food and clothes. 


| Many gruel-kitchens were opened by the Govt., and we conducted 
those kitchens., The work of test relief was'started for the voluntary 
benefit of the villagers. Rice end wheat were a pipis amohg very 


~” 


poor villagers. 


‘© Two or three plots (each nearly 7 bigha) were conducted by each 


` V.L. W, for showing better methods of agriculcutural operations. The 


‘aim- of this type ok work is that thë villagers will be encouraged and 


will do such type of agricultural- operations for better productions. 
Most of those plans were failure due to untimely operations. The 
V.L.W. was busy in some other urgent work, It was too impossible 


for a V.L.W. to conduct 16 or 20 villages. 


Animals .of our country are unhealthy and they are not fit- 


for heavy work. Our Govt. is trying to .improve the healghef 


animals and has opened many centres for this. Many cottage in- 


-dustries and hafd-loom industries have been started for rural economic 


. . . š e 
reconstruction. But the poor villagers are not getting chance, as they 
have no sufficient ntoney for buying those 1 instruments. 

There are many social education centres, These are,meant for 
adult training. We visited-and saw. their systems of social education, 
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- The health of villagers depend upon agriculture from which ‘cycle 
food and cloth, and*agriculture will be improved by the help of prdper 
education, and proper health of the villagers. The following cycle 


‘will clear the idea. ° 4 te. Cte 


: - Agrioulture 
Health "4. ` Food. 


Cloth & Shelter 
Eduoation ` ° 


Third part— After returning to Fulia traintng centre no (2), we 
submitted our joint notes to the Leadtr of the training centre, K. 
we returned to Calcutta. 


According to my opinion the system of National Extensive 
Service should be changed to some extent., Such as,- Ë 


(a) There should be one V. L. W. for 3 or 4 villages, ` 

(b) There should be a special committee in each village, 

(c) Villagers and Government will be its members. : 

(d) All types of work. should be discussed in that Committee. 

(e) There should be no difference between Governnient ‘and people. 
(Ü) Loans should be given through that Committee. - 

(g) Modern types of instruments should not aply to ie unhealthy 


animals, : d ; 
(b) According to a a eee public jaki should be opened 
by the’ Government because villagets will- hot Bani to build 
latrines like dug-well by theit own money. con | 
(i) More hand-loom and cottage industries should be apenes fi the 
rural economic reconstruction. | 


- — 


“When the new teaching universities started work, it- was felt 


Necessary that for the“ organisation. of- the- corporate activities of 
s@udents, University Unions on the “lines oF. those at Oxford and 


f 


Cambridge were. necessary. aa s ib ee a ee 


- The principal function of a University Union is not to discuss: the 
controversial, politics of the day nor to think qf-the’' administrative 
problems of the university but to be the-main fink in the corporate 
activities s; thé university students. = Koi = 


Tike ae | | ı —University Education: Commission, 
| 


~ ee 
e 


Our Gymnasium 


| (1957-58) 
° The Law Callege Gymnasium which is gtowing more and 
more is*one of the best gymnasiums in Calcutta. 

Some epoch-making changes have been introduced this year for 
thë first time in the history of this Gymnasium. A Hydraulic 
Leg Press is an invaluable addition that tops the list of articles 
purchased this year. More poundage and dumb-bells have been added 
due to the increasing number of students, The number of students 
taking exercise in the ‘Gym’ ® is encouraging and it indicates 
popularity of the gymnasium. _ 

The Gym is proud to have as its Physical Instructor a dynamic 
and gigantic personality in Sri Manotosh Roy (Mr. Universe) who is 
a pride not only of Bengal but also of India. Though he is hard- 
pressed with time, yet members will be glad to have bis presence 
regularly and punctually. | u. 

a keeping with the tradition of the Gymnasium this year too we 
liad Mr. Law College, Mr, Samson competitions, the Endurance and 
the Yogic Ashanas ‘competitions, in addition to Mr. Gym which is 
4 new introduction. The competition was graced by the kind 
presence of some eminent physical enthusiasts, Our respected Princi- 
pal Dr. P. N. Banerjee presided over the function. 

e `The result of the last year's body building competition is as 
follows: — i = 

1. Mr. Law College - — Ist Amitava Nandy 


2nd Ajit Kumar Bose 
| 3rd Tapas Chatterjee 
"oa. ME. Samson © — rst Amitava Nandy 
i | 2nd Ajit Kumar Bose 
s À . 3rd Tej Bahadur Bhaiya 
3. Endurance - = ast Tej Bahadur Bhaiya 
| : ° i 2nd Ajit Kumar Bose ° 
— 3rd Sankar. Mukherjee 
4s Yogic Asanas | — 1st Aditya Mukherjee | 
ya R "i | 2nd Sankar Mukherjee | 6 
; 3rd Barendragopal Roy e 
5: Mr. Gym ° — 1st Tapas Chatterjee 
' T l 2nd Barindragopal Roy | 
cs 3rd Tej Bahadur Bhaiya .- > 


a 


f 
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; ° i l 6 
e .The Gymnasium has a Committee of its own to run the day-to-day 
affairs, Iet consists of: — a 


Prof. S. A. Masud, President (ex-officio) 
Sri Manotosh Roy, Physical Instructor * , do 
Sri Bejoy Krishna Das, Jt. Secretary, Gym; do 


Sri Debaprasad Guha, do do dos, 
Sri Manoranjan Das, Jt. Secretary, Athletic Club 

ex-officio 
Sri Jayanta Kr. Dasgupta do do 


Sri Tej Bahadur Rhaiya 

Sri Chandrapati Roy 

Sri Amit Kumar Chattterjee 
Sri Rabindranath Chatterjee 
Sri Amal Kr. Majumdar 


To conclude this report here, I would like to say that it is high 
time that the authorities should take remedial steps to remove the 
scarcity of space in this crowded gymnasium. In the beginning of ° 
a new session the Gym is peopled by aspiring young men who come 
and take the chart from the Instructor, though soon many of these 
faces are not seen in the Gym any more. The members of the Gym 
should grow some health habits. 


I would request the competitors for the different, competitions 
under the Gym only—‘‘to love the game above the prize.” I 


The report becomes punctuary if we do tiot mention the persona- 
lities without whose active co-operation, ready response and timely 
advice it would have béen impossible on our part to conduct the 
functions of the Gym. Our Principal 15 always our guide and in- 
exhaustible source of inspiration. We convey our heartiest thanks to 
our popular Vice-Principal Dr, B. N. Mukerjee, our enthusiastic 
President, Professor S. A. Masud, our Superintendent, Sri M. P. Basu 
and Sri Stibhusan Mitra whose active co-operation made all our fyinc- 
tion successful. Lastly, we thank our bearer Sri Parashuram Syamal 


for his valuable services. 
e 


Let us conglude with the cherished aspiration thatour Alma Mater 


swill prodüce men in the truest sense of the tetm. It is not a ‘soul, 
` 
° 


AL 
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it is not a Body that we ate training up, but a “man and we ought not. 
tosdivide him into two npa 
Dy Krishna Das. 
Debaprosad Guha. 


ga ° Je. Secretaries 


—_- 


+ OUR ATHLETIC CLUB (1957-58) ` 


Our Foot-ball team under the captaincy of Sri N. P. Mundra 
gave a very good account of itself in the Inter-Collegiate Football 
League match. Then, because of a long absence of Sri N. P. Mundra, 
Sri Pronab Burman, was elected as the Football Captain, under whose 
guidance our Football Team reached the Final of the Elliot Shield 
Tournament, but unfortunately on the 3rd day’s replay of the Final 
Match we lost to the Asutosh College. Two of our regular football 
players, Sri Chuni Goswami and Amhed Houssain were selected for 
representing the Indian Football team in the Asian Games for 
the first time in the history of our College football. Over and above, 
„Sri Chuni Goswami and Sri Purnendu Sen were selected for Calcutta 
“University Football Team. Under the able Captaincy of Chuni 
Goswami Calcutta University football team won the I[nter-Varsity 
football tournament. We congratulated the members of the victorious 
team by giving them a reception in our college in the presence of the 
teaching-staff and the students of the different colleges of Calcutta 
University and at the same time we presented a kit-bag to every 
member of the Calcutta University Football team. 

Our Cricket Team under the able captaincy of Sri Malay Bose 
was a formidable side this year among the Indian Colleges and the 
best side in the Calcutta University and became the Inter-Collegiate 
league champion for the first time in the history of our college and 
was awarded the Vidyasagar Challenge Shield by the Calcutta 
University Sports Board for this highest honour in Cricket. Our 
victorious Cricket team consisted, of the following players: —Malay 
Bose (Capt.), Gopal Chakrabarty, Rajen Sanyal, Chuni Goswanff, 
Tapan Dutta, Salil Banerjee, Sham Sunder Mitra, K. S. Subramanium, 
Goutum Sinha, Uma Ghosh, Arup Guha, Prabir Bose, C. A. Govind, 
Partha Sarathi, Pronob Barman and Biren Chatterjee. We conggatulate 
them all. We playéd an Exhibition Cricket Match against Allahabad 
University, which is one.of the best sides in Cricket améng the Indian 
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° . Universities, in the ehd of November, 1957 in Allahabad and 
° ultimately the match ended ina draw. . Three of our -players—8rií 
Gopal Chakrabarty and Sri Rajen Sanyal played for Bengal and Sri 
Tapan Dutta played for Bihar in the Ranji Trophy tournament. In 
` the semi-final match of Ranji Trophy tounament, Bengal vs. ° Hydera- 
bad, opr player Sri Rajen Sanyal was the highest scorer. Six of our 
players—Sri Gopal Chakrabarty, Sri Tapan Dutta, Sri Sham Suñdar 
Mitra, Sri Chuni Goswami, Sri K. S. Subramanium, and Sri Salil 
Banerjee were selected for the C. U. Cricket Team. But due to their 
Ranji Trophy play and office. tournaments, three of them could 
not make the trip.” Sri. Chuni Geswami, the football -Captain of. 
C. U. Football team, also led the C.U. Cricket team in- the. Intet- 
Varsity- Cricket tournament in Allahabad. It is for the first time in 
the history of our college that the same ag led both football and 
cricket reams of Calcutta University. - š NA 


Our Volley-ball team under the: able Captaincy of Sri Biren 
Chaterjee, earned a good reputation in the Inter-Collegiate volleyball 


league and knock- out tournaments. Twoof our volley-ball players— 
Sri Anil Bhattacharjee and Dilip Bhattacharjee represented the West 
Bengal and Calcutta University Volley-ball Teams respectively. “We 
_thank Sri P. S. Ajmera, Captain of Basket-ball and Sri Kamal Singh, 
Captain of Tennis, for their assistance and for making arrangement ~ 
for regular practice. Under the able captaincy of Srikanta Shastri, we 
earned a- good reputation in the Inter-Collepiate | indoor-g4mes competi- 
tion. We moved up in the quarter-final i in the Inter-Collegiate Table 
Tennis tournament. Ic is. for the first time in the history of our 
college | that we have made special arrangements Í for the regular practice 
of Table- tennis, Chess and Carrom for our college students. Our e 
Table-tennis tournament has just been concluded, -and we congratulate 
R. N. Purohit, the winner, and Srikanta Shastri, the runner-up. 


Our Rowing team under the able captaincy of Sri. Dyutish. Sarkar, 
eared a good name in the- Inter-Collegiate Junior League Regatta, ` In 
the Knock-out Regatta, we are also expecting-a better result, The 
Captain of our’ Rowing Team, : Sri:Dyutish Sarkar was selectéd as the- 
Captain of the Calcutta University Rowing Team. this year. - This is 
the-fourth: time in succession-:‘that a student of our college . became. 


° University Skipper- . Two members of. our. Rowing ‘Club—Sri Dyðtish | 
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° í 
Sarkar and Sri Aniruddha Roy, represented the Calcutta University 


Team to compete.in the Inter-Varsity Rowing Tourrfaments. 

° Under the able Captaincy. of Sri Nayan Dutta, our- college Badmin- 
ton Championship has recently ‘been concluded, ° We congratulate 
Sri Asoke Neogy, Men's Single Winner, Sm. T. A. Carrim, Women’ s 
Single Winner and Sri Anil Chatterjee and Sri Dilip Basu, the winners 
of A. N. Das Badminton Challenge Cup awarded by Sri Monoranjan 
‘Das; Joint Secretary of the College Athletic Club. The Annual 
Athletic Sports of our College was held on the gth March, 1958 on 
the University Ground (Maidag). The function was a complete 
success with some new features introduced this year for-the first time. 
Our Principal Dr. P. N. Banerjee presided and Sri Siddhartha Sankar 
Roy, former Judicial Minister, was present as the Chief Guest. Mrs. 
Maya Ray also graced the occasion by her presence and she gave away 
the prizes. Sri Hiralal Tim of second year class got the Individual 
Championship Trophy, I thank-Sci Pronob Burman, Sri Barun Das, 
Sri Biren Chatterjee, Sri Bimal Chanda, Sri Benoy Benerjee, Sri D. T. 
*Bhutia, Sri F. K. Gomes for their whole-hearted. help both on the 
field and in. the College for the smooth running of our College 
Athletic Club, 

We shall fail in our duty f we forget to thank our beloved 
‘Principal Dr. P.N. -Banerjee for his untiring effort to inspire and foster 
a spirit of sports and games amongst the students of our college. We 
hive never been denied any of our requests towards the betterment of 
-of our Club, and we always found in, him an: unfailing source of 
inspiration. ` We alo thank our. Vice-Principal Dr. B, N. Mukerjee, 
for his keen interest and-valuable suggestions in all our athletic activi- 
ties, We shall be failing 1 in our duty if we forget to thank Professor 
S. À. Masi; our very popular President of the Club, tor his ` keen 
interest, proper guidance and üntiring efforts for the success of every 
branch. of ‘sports’ and games. -. Le rs also our. duty. to thank Sri 
“Mrityunjoy Prosad Basu .(Supdt. of the College) and Sri Sribhusa f 
Mitea, for their co-operation and help to make the affairs of the Club 
run smooth. We also thank all the other distinguished guests, teaching 
staff, ex-students, ang students, for their kind co- operation, ° 
: eee ST ee - Monoranjan. Das © 
Ca Ba a a a Wa ai Jayanta Kr, Das Gupta 
4 Ah. a Jt. Secretaries 


Report of the Hardinge Hostel - 
š f 
| 1958 7 

At 44, Kolutola Street there ‘stands a five-storied building with 
its imposing grandeur. That is the University College of law Hostel, 
generally known as the Hardinge Hostel. We hear,- it had a glorious 
past, we-are consoled, its present is hope-instilling, and we are assured, 
its future is not gloomy. The affectionate efficiency and self-sacrikic- 
ing forgiveness of our Superintendent, Mr. Sadhan Ray Chaudhury, 


never court any criticism. The paternal care and bountiful kindness 
bestowed by our Principal,, Dr. P. N. Banerjee are beyond description. 


Ours is an illustrious hostel of an illustrious college. Unity in 
diversity 1s a characteristic feature in Indian life and culture. Our 
hostel does not lag behind. < What a motley gathering of Bengalees 
and Assamese, Oriyas and Punjabis, Madrasis and Andhras! What a 
fraternity among them all! Our hostel does not shine in reflected 
glory. Sri Asit Kumar Chowdhury was the Genéral Secretary 
of the College Union during the fast session. Sri Ram Krishna 
Rao was one of the Joint Secretaries of the Debates. Rabin Das, 
Debaprasad Mukherji have acted in the dramas organised by the 
Union. Sri Mihir Sen represented the College in the Inter-Varsity 
Debate competition at Aligarh, Aditya Mukherjee participted "in 
the annual body-buildidg competition and his Yogic Ashanas delighted 
all those who were present. This year our Saraswati’ Puja celebra- 
tion won the admiration and applause of one and all. 


There are three Standing Committees in three floors. They ate 
to look after the needs and comforts of the boarders. | | 


` -We have 4 spacious Common Room containing two ables tennis 
Said one carrom board, . one big all-wave Murphy Radio and three 
almirahs stuffed with books. Our predecessors had the honest mten- 


ion of decorating the Common Room with the portraits of some of 


onr great leaders like Netaji Subhas Chandra Bose, Sir Asutosh 
Mookerjee and others. There is some sort of*stinking conservatism 


„al around uss The books of our Hostel Library are very much out- 
of-date. We, who profess to be aggressively progressive have meagre 
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Or ho funds for purchasing new books. A minimum amount of five 
hundred rupees should be sanctioned annually*® for enriching the 
"Library alone. On the ground floor we have a ‘Visitors’ Room.’ It 
Is very | small, it is quite dark, and its ye supply is strictly regu- 


© 


lated. May we hope fora better visitors’ room? The authorities . 


' cap rid us of the fortitude in crossing the stairs by allowing us to 
-use the college lift. 


` The list of our long standing grievances has not changed much. 
[n tune with our predecessors we reiterate our demand for the installa- 
tion of telephone in the hostel? Boarders should not be charged any 
extra seat rent during the summer vacation. The usual seat rent is 
quite exorbitant and a ratable reduction will give us a sigh of 
relief. We recieve a yearly grant of three hundred rupees for sports 
and cultural activities. This is a distressingly insufficient amount. 
At least five hundred rupees (excluding a grant for the Library) 


should be sanctioned. 


The messing arrangement is our chronic headache, Some perma- 
nent solution has to be found out. We cannot but humbly request 


cur Supetintendent and the Principal to improvise a better arrange- 
ment, - 


Finally “< we thank all our fellow bsa ss and Sri Anath Bandhu 
Samaddar, Sri Arun Dutta and Chandrakanta Mukerjee, but for 
whose active co-operation It would never have been possible to live 
a healthy, corporate life. We have endeavoured to present our 
glaring problems before the authorities.. Leu us hope they will give 


due consideration and solve as many as possible. 


se P Pasupati. Das, Chairman, Ward V 
ke : f - Mukurkanti Khisha, - „ IV 


| - Biswanath Chattaraj, , W 
- - s e 
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Notification No. CSR. /11/57 

It is notified for general information that the following changes in” 
Chapter XLI of the Regulations relating to Law Examinations were 
passed by the Senate on 11. 3. 57:— 

(ij) That Regulations 4 and 5 Chapter XLI be replaced by the 
following :— 

“4, The following shall be the subjects for the Preliminary, Inter- 
mediate ‘and Final Examinations, respectively. 


For the Preliminary Examination 


Paper I (i) Jurisprudence oe ve 50 marks 
{D Roman Law ue ad 50 marks 

Paper II Hindu Law including selected texts as 

may be prescribed... sie 100 marks 
Paper IM (O The Law of Contracts (including selected a 

portions of the Contract Act and the Sale 

of Goods Act) bes wie 60 marks 
| (3) The Law of Torts me oe 4) marks 
Paper IV fi) Constitutional Law (Indian Constitution 

selected portions) Sie ae 70 marks 


(li) General Principles of English Constity- 
tional Law (Selected topics} oe 30 marks 


For the Intermediate Examination 
Group A—Compulsory Subjects 
Paper I. (i) Principles of Eguity (with selected Portions 
of the Indian Trust Act) sue 50 marks 
(ii) Specific Relief Act (Selected portions) 20 marks 
(Hi) Elements of the English Law of Real 
-g Property ... gi. S ve 30 marks 
Paper JI (i) History of Land Laws in Bengal and the: 
Law relating to Property (Topics as may 


sa be prescribed) a ae 50 marks 
(ii) Land Revenue Laws (Portions ås may be 
ý prescribed) Li sti 30 marks 
T . ° (D The Law relating to Prescitption and $ 
‘ Easements es ee 20 marks 


we e- 
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< Paper III (i) 


The Law of Transfer inter Vivos 80 marks 
(ii) Registration (Selected topics) $.. 20 marks 
Group N One of the following subjects ; 
Paper IV (a) Selected topics of Company Law and 70 marks’ 
i Law of Partnership 20 marks 
. ‘Or, 
(b) The Law relating to Income Tax 
(Portion to'be prescribed) 50 marks 
The Law relating to Estate Duty (Selected 
topics)  ... 6 30 marks 
° The Law.of Sales Tax (Portions t i be 
prescribed), 20 marks 
Or, 
(c) Indian Succession Act (Portions to be : 
o prescribed) a 70 marks 
Mahammedan Law (Portions to be 
prescribed). 30 marks 
Or, 
(d) (i) ‘Workmens Compensation Act 30 marks 
(ii) Industrial Disputes Act 40 marks 
(Hi) Factories Act and Trade Union Act 30 marks 
For the Final Examination 
Group A—Gompulsory Subjects 
Paper I (i) General Principles of Civil Procedure 40 marks 
(ii) General Principles of Limitation 
(Limitation Act excluding Articles) 30 marks 
(Hi) General Principles of Law of Evidence 30 marks 
Paper II (i) Public International Law 60 marks 
(ii) Conflict of Laws 40 marks 
Paper III (i) The Law of Crimes 60 marks 
(iii) General Principles of Criminal Procedure 40 marks 
° For the Final Examination (contd) 
Group B—Any one of the following : 2 = 
Paper IV (1) Drafting and Conveyancing 30 marks 
; | (ii) ` Construction of Deeds and Statutes e . 40 marks 


Or, 


| p 


d 


o 
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(b) (i) The Law of Baliments, Surety, Agency ; S _ 
and Indemnity ba aa 70 marks | 
(ii) Negotiable Instruments Act Nah Fi marks 
i _ Or, f. 
, (c) (i) The Law of Arbitration = 30 marks 
(ii) The Law of Insurance ee 40 mérks 


CALCUTTA UNIVERSITY 
Notification No. CSR/1/58 8 


` It is notified for general information that the changes in Chapter XL] 
of the Regulations relating to Law Examinations... will be enforced giving 
effect to the Law Examinations to be held from December 1958 term as 


follows :— 


Preliminary Law Examination From December 1658 term 
Intermediate Law Examination From June 1958 term 
Final Law Examination From June 1960 term 


2, Alternative questions will be set for the LL, B. Examinations 
according to old syllabi for and from the terms of the Preliminary. Inter- 
mediate and Final Law Examinations (as detailed in the foregoing 
patagraph with further three chances in each) and option will be given 
to candidates to write out their answers according to old syllabi or 
according to the new syllabi. 


The above decision was made by the Academic Council on the 12th 
December 1957, 


Senate House, D. Chakravarti 
The 15th January. 1958 Registrar 


oe  ,f* ` / 
Ko ` .. ; f | | ` . 
k i. The. Hnihersity College of Haw, Qaleutta 
; N | CELEBRATES | | A 


The Golden Jubilee Year 
“The Working Committee (1958-59) of the University College of 


baw Union have-drawn up a programme to. celebrate the college Golden 
eee The principal features of the. programme are as follows: 


fa) Afi India Law College Debate ; 
` “b, Ex-Students and Present Students Debate ; 
Š (co) Dramas—English, Hindi and Bengali , 
/ ““ (O Ex-students’ Association , | 
(e) Souvenir in Commemoration , 


š (> Golden Jubilee Crest and Refreshment, š 


To. celebrate the Golden Jubilee the college authorities also have 
chalked out an elaborate programme. It envisages to publish an ex= 
students’ register, a souvenir, to hold Symposium and organise students 
‘for participation in debates—inter-collegiate or inter-varsity, in dramatic 
performances, in sports~inter-collegiate or inter-varsity, and also that 
arrangements for’ prizes and medals be made, and feasibility of granting 
bonus to employees shall also be considered. An assembly of the former 
students of the college shall also be organised. 


Organisation of an exhibition, pictorial, statistical and graphical, may 
safely be suggested. Such exhibits would of course bear upon a delicate 
thread of historical clue: From attainment and achievement to what the 
“College has given to India,” an elaborate demonstration requires time to 
be exhibited. Yet, an exhaustive programme has some value to confer 
in view. of- the reformations awaited in the legal education. The 
Calcutta University College of Law has at its brckground an unmitiga- 
ted fervour of nationalism. Evident as it is from the lives of the great 
Indian patriots, the men of legal pursuit contributed immeasurably to 
œ=- - the cause of India’s political independence. A vivid display with 

statistical abstract wif acquaint not only the intelligentsia but afso- 
the ordinary citizens with an awareness of its inception. P{&nned’ 
symposia may amply provide for a critical assessment towards the 
fulfilment of Ashutosh’s dream of a “model university.” We fervently 
hope the celebration would attain all success. l 
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' + University College of Law Students’ Union, ` 
: Calcutta, 1928-58 ./ 
ç ° 
PRESIDENTS . ` 
1928-1930 —Prof. Ramaprasad Mookerjee 1943-1946—Prof. S. N. Bhattacharyya 
1930-1931— ,, `Pramathanath Banerjee 1946-1949— ,, B. Raychaudhuri 
1931-1933— ,, Debendranath Mitra 1949-1952— „ R. M. Majumdar 
1933-1935— ,. Ajoy C. Dutt 1952-1953— ,, S. A. Masud ° 
1935-1937— , R < 1953-1956— ,, B. Raychaudhuri 
. amaprasag Mbak 1956-1957— „ B. Raychaudhuri (Late) | 
1937-1942— ` „ Ramendra Mohan Majumder "i S A. Masud 
1942-1943— ,, Sudhir Chandra Ray 1957-1958— ,, S. A. Masud > ` 
EDITORS 
1930-1931—Sri Dhiraj Ghose 1944-1945—Sri Samarendra Kumar Chaudhuri . 
1931-1932— ,, Ranjitku B 1945-1946— ,, Haridas Basu F 
oie. tae 1946-1947— |, Rajit Ghosh 
RO re 1947-1948— ., Durgaprasanna Chakravarty 
1933-1934— ,, Pareshnath Banerjee 1948-1949— ,, Birendranath Mukherjee 
1934-1935— ,, Dhrubajyoti Sengupta 1949-1950— ,, Debaprasad Chowdhury 
1935-1936— ,, Kalipada Biswas „ Chandi Sadhan Basu 
1936 ; 1950-1951— ,, Chandrakumar Banerjee 
-1937— ,, Sachindra Kumar Roy 1951-1952— ,, Madanlal Jhunjunwala . 
1937-1938— ,, Jitendranath Maokerjee 1952-1953-— ., Ajit Kumar Chatterjee 
1938-1939— ,, Susilkumar Ray 1953-1954— ,, Anjan Kumar Banerjee 
1939-1940— ,„ Nirmalchandra Dutta 1955-1956— ,, Dwipendra Ch. Chakravorty 
1940-1941— ,, Sukumar Mukherjee 1956-1957— ,, Bimal Kumar Dutta š 
1941-1942— ,, Biswanath Banerjee = Mriganka Shekhar Ghosh 
1942-1943— , Prafullakumar Chaudhuri 1957-1958— ,, Santiranjan Ganguli 
1943-1944— ,, Samar Dutta š ” Tarak Nath Banerjee ° 
GENERAL SECRETARIES 
1928-1929—Sri Abinash Bhattacharyya 1943-1944—Sri Siddhartha Roy 
1929-1930— ,, Sreepada Majumdar 1944-1945— ,. Amalkumar Sen (up to Nov.) 
1930-1931— „ P ° ese nha ats 
— = Prasun Ghosh 1945-1946— .. Amaresh Mukherjee 
1931-1932— ,, Kamaleshchandra Banerjee 1946-1947— ,, Biswanath Bajpayee e° 
" Mrityunjay Prasad Basu 1947-1948— ,, Rabin Basak 
1948-1949— ,, Durgaprasanna Chakravarty 
G a eana A Sen 1949-1950— 5, Asoke Krishna Dutta 
1933-1934— ,, Sudhir Chandra Deb 1950-1951— , , Satya Narayan Roy (Resigned) 
1934-1935— ,, Saradindu Kumar Niyogi », Lenin Roy 
e 1935-1936— , * Satyen Home 1951-1952— | , Sahdeo Misra (Retired) 
1936-1937— ,, Chittaranjan Misra „ Amal Krishna Saha 
1937-1938— ,. Sudhiskumar Roy 1952-1953— ,, Sk. Sajjad Ali (Retired) 
1938-1939-— ” Harendrakishore Chatterjee „ Hrishikesh Sarkar 
193%1940— ,, Sibendrakumar Basu 1953-1955— ,, Pratip Mitra (Retired) 
1940-1941— ., Bimalchandra Dutt (Resigned) ,, Prabhat Dutta ` 
,, Suhrid Dutta 1955-1956—Md. Altaf Hussain (Retired) 
°` 1941-1942— ,, Kumudkanta*Roy (up to Nov.) Sri Ramendra Nath Mukherjee 
J „ Sunikkatti Pal 1956-1957--2 „ Munna Lal Badalia ~ 
1942-1943 , 5 “Robin Mitra 1957-1958— ,, A. K. s; 
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Statement about ownership and other particulars about the ° 
University College of Law Magazine, Calcutta. ° 


N ' 


FORM IV. 


(see Rule 6) 


Place of Publication University college of Law, 
Darbhanga Buildings. 
N Calcutta.—12 
Periodicity of its publication Annual 
Printer’s name Shri Jogesh Chandra Sarkhel 
Nationality . Indian 
Address Calcutta Oriental Press Pvt. Ltd. 
9, Panchanan Ghose Lane, 
Calcutta—9. 
Publishers’ name Dr. P. C: Chunder. 
Nationality Indian 
f Address ` University College of 
Law, Calcutta. 
Editors’ name: Dr. P, C. Chunder, EdelnazChief 
S. R. Ganguly 
T. N. Banerjee } Editors 
Name, adresses of individuals University College of Law Union, 


who own the newspapers @ Calcutta, 
partners or shareholders hold- Darbhanga Buildings, 
ing more than one per cent of Calcutta—12. 

the total capital. e" 


I, Dr. P. C. Chunder, hereby declare that the particulars given above 


Dated 7-7-58 Sd. -P. C. Chunder; 


s Publisher. j  - 
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° l ERRATA 
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Read F gr Line Page 
phegomena phenamena 19 7 
basis basies 29 7 
auspices Ë auspicles 5 9 
principle principa] 4 19 
evidence evioence 22 = | 
tribunals tribnnals 27 26 
administrative administive 28 28 
maritime marme 4 38 
mouth month 13 š 68 
discretionary discretionery 3 69 
Conciliation Concilation 9 89 
plow bow 21 89 
through though 42 89 
description deseriíiptíon 21 9] 
extend entend 22 91 
beginning beginging 10 92 
lawyers lawyears 2 96 
economic economice 6 97 
presume presum NP 20 97 
changes changs 32 97 
sector scetor 13 98 
lawyers - Jawyears JS ” 98 
specific speirfic 33 98 
more move 11 98 
companies companirs 12 98 
1estrictions restictions 15 98 
interrogated interegrated 11 100 
iptegral intergal 26 101 
educatees educates 39 102 
integral intergal 14 104 
the he 38 104 _ 
Bailments Baliments F. XX. 
Omıt “and' in Line 24 Page 67 Col. R.. 
Read ‘law’ before “has” in Line 5 Page 70 Col -È 
» “re ,, ‘rapt?,, „ 25 in Notes and Views - 
» Sli for Sir before author's name in page 95 
Second year after X E ie. 2 TOS 
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